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Introduction
Manuel Almeida Ribeiro1 and Patrícia Galvão Teles2

This e-book publishes part of the proceedings of the second regional
conference of the International Law Association that the Portuguese Society of
international Law, its Portuguese branch, has organized in the School of Law of
the University of Minho in 18-19 September 2019 under the theme “the Contributions of Case-Law of International Courts and Tribunals to the Development
of International Law”. The main part of the proceedings of the Conference were
published by Brill-Nijhoff,3 in an edited volume entitled Case-Law and the Development of International Law. The volume of the presentations did not allow
to include all the papers in a single publication, but the quality of the texts now
included in this e-book made its publication essential.
The theme of the conference was, in the view of its organizers, of the utmost importance in the current state of development of international law and it
attracted many participants from all over the world to whom we are very grateful
for their contributions during the conference and for this e-book. After World
War II, the international order of the second half of the XX century, although in
a context of a “divided world” to use an expression coined by Antonio Cassese,
was a golden age for the development of general international law, with the construction of an extended set of regimes from international human rights law to
humanitarian law and the law of the sea, to mention only some examples.
The end of the cold war gave us all hope that the new framework of international relations would allow further developments. So far, these hopes have
not been confirmed and we have few reasons to believe that this will change in
the next future. This does not mean, of course that international law froze. On
the contrary, bilateral treaties have been concluded in many fields and regional
1

President of the Portuguese Society of International Law.

2 Vice-President of the Portuguese Society of International Law.
3

Patrícia Galvão Teles and Manuel de Almeida Ribeiro (eds.), Case-Law and the Development of
International Law, Brill-Nijhoff, 2021.
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areas, but multilateral conventions with universal reach have not managed to
find a favorable environment to continue to develop as rapidly in many areas of
international law.
In this context, the role of international courts and tribunals has an enhanced relevance in the building of the legal foundations of international order,
such as in the recognition of international customary law and in the interpretation of treaty law.
Although the majority of the permanent members of the Security Council do not accept the jurisdiction of the International Court of Justice, its jurisprudence has been, in the same way as its predecessor, the Permanent Court of
International Justice, one way of building widely accepted principles of international law.
The role of regional human rights courts has been also of the utmost
importance and even with occasional disagreements with some of the member
states of the organizations that created them, its role in the development of human rights law cannot be denied.
Investment jurisdictions have, in their current form, allowed the flow of
foreign investment, indispensable for a fairer spread of the benefits of globalization.
The International Tribunal for the Law of the Sea, a recent institution in
the international order, is a means to the resolution of disputes concerning the
common use of the sea, the space still unexplored that our planet still offers to
all humankind, and we hope that it will contribute to the peaceful profit of its
benefits by all nations.
We hope that the opinions of the distinguished participants in the conference which we make available to the international law community in this e-book
will be a valid contribution to the debate on these important matters.
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Part 1

THE INTERNATIONAL COURT OF
JUSTICE
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CHAPTER 1

REPAIRING ENVIRONMENTAL
DAMAGE: THE ICJ’S CONTRIBUTION
FOR THE IDENTIFICATION OF
REPARATION’S PRINCIPLES
Alice Lopes Fabris1

1. Introduction
In recent years, the International Court of Justice (ICJ) has made important contributions to the consolidation of rules and principles of International
Environmental Law (IEL). Although the International Community has intensified the efforts for the protection of the environment2, the majority of documents
adopted for this purpose have a limited application3. In this sense, the ICJ has
made important contributions to the consolidation of rules and principles of
IEL.
Jorge E. Viñuales stresses two waves concerning this contribution of the
ICJ’s jurisprudence. The first one related to the recognition of “the existence of
a general obligation of States to ensure that activities within their jurisdiction

1

Alice Lopes Fabris is a PhD candidate at École Normale Supérieure Paris-Saclay (France), with
CAPES-Brazil scholarship. She is an alternate member at the ILA Committee on Participation in
Global Cultural Heritage Governance (Brazilian branch).

2 Anita M. Halvorssen, « The origin and development of international environmental law”, in
Shazkat Alam, Md. Jahid Hossain Bhuiyan; Tareq M.R. Chowdhury, Erika J. Techera, Routledge
Handbook of International Environmental Law, London, Routledge, 2013, pp. 25-41, at p. 25.
3 Most environmental principles have been adopted as a declaration, a non-binding document,
Ibid., at p. 32.
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and control respect the environment of other States”, an obligation that is part of
customary international law4. The second wave concerns the necessity to:
“take into account environmental considerations in other fields of international law, for instance, with respect to the assessment of what is necessary
and proportionate in the pursuit of legitimate military objectives, or when
evaluating whether a state can avail itself of the state of necessity defense as
a circumstance precluding the wrongfulness of a given action, or, still, when
a tribunal or a commission is called upon to effect an equitable delimitation
of a (maritime) boundary.”5

Finally, Dr. Viñuales mentions a third wave, mostly present in separate
and dissenting opinions of judges. It concerns, “more fundamentally, the relations between treaty and customary law in the area of environment, or the specific contents and relative hierarchy of customary IEL”6. Those contributions have
several shortcomings, mostly due to the “quality of the primary rules”7.
However, the most recent jurisprudence of the ICJ relates to another issue
of International Environmental Law: the reparation of environmental damage8.
To analyze the contribution made by the Court in this domain, this paper will,
first, comment on the ICJ jurisprudence on reparation (Section I). It will then
suggest a tentative definition of environmental damage and its reparation by previous jurisprudence (Section II). Finally, it will describe the interpretation of the
ICJ concerning reparation of environmental damage in International Law (Section III).

2. Reparation in International Law
One of the core principles of International Law is the obligation of States
to repair their wrongful acts. In the 1928 judgement of the case concerning the
4 Jorge E. Viñuales, “The Contribution of the International Court of Justice to the Development
of International Environmental Law: A Contemporary Assessment”, Fordham International Law
Journal, vol. 32; issue 1, pp. 232-258, at p. 257, available at http://ir.lawnet.fordham.edu/ilj (last
seen 16 July 2019).
5

Ibidem.

6 Ibidem, at p. 257-258.
7

Ilias Plakokefalos, “International Courts and Tribunals and the Implementation of International
Environmental Law, in Sandrine Maljean-Dubois, Lavanya Rajamani, Implementation of International Environmental Law, Leiden, Martinus Nijhoff Publishers, 2011, pp. 471-514, at p. 513.

8

Some scholars explain the neglect of this issue on IEL since reparation “only take places when
damage has occurred, or, in other words, when it is too late to prevent it”, Jorge E. Viñuales,
The Rio Declaration on Environment and Development: a commentary, Oxford, Oxford University
Press, 2015, at p. 379.
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Factory at Chorzów, the Permanent Court of International Justice (PCIJ) already
stated that “it is a principle of international law, and even a general conception
of law, that any breach of an engagement involves an obligation to make reparation”9.
It must be noted that, in the case of violations of obligations of environmental law, the standard regime of State responsibility, codified by the ILC Articles on State Responsibility, must be applied10. While special regimes concerning
specific damages do exist in International Law11, they will not be analyzed in this
paper.
Regarding the consequence of the responsibility of internationally wrongful acts, i.e. reparation, in 1928 the PCIJ stated that:
“the essential principle contained in the actual notion of an illegal act – a
principle which seems to be established by international practice and in particular by the decisions of arbitral tribunals – is that reparation must, as far
as possible, wipe out all the consequences of the illegal act and reestablish
the situation which would, in all probability, have existed if that act had not
been committed.”12

This principle was reaffirmed by the ICJ13. To erase all the consequence of
the internationally wrongful act, three forms of reparation are recognized under
9

Factory at Chorzow, Germany v. Poland, 1928, PCIJ, ser. A, n°13, Judgement of 13 September
1928, at p. 29.

10 Philippe Sands, Principles of International Environmental Law, 2nd ed., Cambridge, Cambridge
University Press, 2003, at p. 874-876; Alan Boyle, “Reparation for the Environmental Damage in
International Law: Some Preliminary Problems” in Michael Bowman and Alan Boyle (ed.), Environmental Damage in International and Comparative Law: Problems of Definition and Valuation,
Oxford, Oxford University Press, 2002, pp. 17-26.
11 For instance, one can mentioned the regimes established by the 1969 International Convention on
Civil Liability for Oil Pollution Damage, the 1971 International Convention on the Establishment
of an International Fund for Compensation for Oil Pollution Damage, the 1996 International
Convention on Liability and Compensation for Damage in Connection with Carriage of
Hazardous and Noxious Substances by Sea and the International Convention on Civil Liability
for Bunker Oil Pollution Damage. See Luisa Rodriguez-Lucas, “Compensation for Damage to the
Environment Per Se under International Civil Liability Regimes” in Sandrine Maljean-Dubois,
Lavanya Rajamani, Implementation of International Environmental Law, Leiden, Martinus Nijhoff
Publishers, 2011, pp. 419-467; Yann Kerbrat, “Le droit international face au défi de la réparation
des dommages à l’environement” in Société française pour le droit international, Le droit international face aux enjeux environnementaux, Paris, Editions Pédone, 2010, pp. 125-144.
12 Factory at Chorzow, Germany v. Poland, 1928, PCIJ, ser. A, n°17, Judgement of 13 September
1928, at p. 47.
13 For example: Avena and Other Mexican Nationals, Mexico v. United States of America, Judgment
of 31 March 2004, ICJ Reports 2004, p. 12, at para. 119; Gabčikovo-Nagymaros Project, Hungary/
Slovakia, Judgment of 25 September 1997, ICJ Reports 1997, p. 7, at para. 149.
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International Law, namely: restitution; compensation/indemnity; and satisfaction14. Those forms of reparation are codified by the Articles on Responsibility of
States for Internationally Wrongful Acts of 200115.
Restitution has, under a general definition, “being the re-establishment of
the situation which existed before the occurrence of the wrongful act”16. As for
the compensation, a pecuniary reparation is applied only when restitution is not
possible, and it covers only “financially assessable damages” 17. In 1928, the PCIJ
noted the relation between those two forms of reparation in the case of Factory
at Chorzów. It stated that restitution in kind should be the priority type of reparation, and, “if this is not possible, payment of a sum corresponding to the value
which a restitution in kind would bear”18. The ICJ has reaffirmed the principle
that, “where restitution is materially impossible or involves a burden out of all
proportion to the benefit deriving from it, reparation takes the form of compensation or satisfaction, or even both”19. Yet, in some cases, compensation has been
preferred by the victims20. Finally, satisfaction is applied only when the first two
types of reparation are not adequate, and it “may consist in an acknowledgement
of the breach, an expression of regret, a formal apology or another appropriate
modality” 21.
It must also be noted that reparation must be adequate. The ICJ has stated
that the adequate reparation due “clearly varies depending upon the concrete
14 This regime must be separated from the one established by the Basic Principles and Guidelines
on the Right to a Remedy and Reparation for Victims of Gross Violations of International Human
Rights Law and Serious Violations of International Humanitarian Law (UN Doc. A/RES/60/147,
16 December 2005) that adds two new forms of reparation: Guarantees of non-repetition and
Rehabilitation.
15 Responsibility of States for internationally wrongful acts, UN Doc.: A/RES/56/83, annex, 28 January 2002.
16 Pulp Mills on the River Uruguay, Argentina v. Uruguay, Judgment of 20 April 2010, ICJ Reports
2010, p.14, at para. 273. Restitution is also established by the Responsibility of States for internationally wrongful acts, UN Doc.: A/RES/56/83, annex, 28 January 2002, article 35.
17 Responsibility of States for internationally wrongful acts, UN Doc.: A/RES/56/83, annex, 28 January 2002, article 36.
18 Factory at Chorzow, Germany v. Poland, 1928, PCIJ, ser. A, n°17, Judgement of 13 September
1928, at p. 47.
19 Pulp Mills on the River Uruguay, Argentina v. Uruguay, Judgment of 20 April 2010, ICJ Reports
2010, p.14, at para. 273; Gabčikovo-Nagymaros Project, Hungary/Slovakia, Judgment of 25 September 1997, ICJ Reports 1997, p. 7, at para. 152.
20 John P. Grant, J. Craig Barker, Parry & Grant Encyclopaedic Dictionary of International Law, 3rd
ed., Oxford, Oxford University Press, 2009, p. 524-525.
21 Responsibility of States for internationally wrongful acts, UN Doc.: A/RES/56/83, annex, 28 January 2002, article 37.
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circumstances surrounding each case and the precise nature and scope of the
injury”22. In this sense, a tentative definition of ‘environmental damage’ is fundamental to understand how we can repair those types of damages.

3. Environmental Damage and its Reparation
According to Philippe Sands, two main issues can be observed while defining ‘environmental damage’: “what constitutes environmental damage and
what level of environmental damage might give rise to liability”23 In this paper,
only the first question will be analyzed.
The definition of environmental damage varies considerably. It can be
defined as “damage to natural resources alone [or] […] damage to natural resources and property which forms part of cultural heritage […] [and it can also
include damage to] landscape and environmental amenity”24. In this sense, environmental damage may range from harm to the biodiversity25 to the impairment of traditional lifestyle of indigenous peoples26. According to Doro Gueye,
environmental damage has an anthropological view, i.e. “an injury to humans
and their property through the natural environment in which they live”27 and an
‘ecocentric’ one, i.e. “the harm directly to the environment itself ”28.
The jurisprudence of international tribunals also diverges on the recognition of environmental damages that can be repaired. This can be illustrated by
two awards, the Trail Smelter case of 1939/1941 and the 2000 award of the People
of Enewetak from the Marshal Island Nuclear Claims Tribunal.
In the Trail Smelter case, the United States argued that the fumes from a
Canadian company caused damages to American agriculture, livestock, property
22 Avena and Other Mexican Nationals, Mexico v. United States of America, Judgment of 31 March
2004, ICJ Reports 2004, p.12, at para. 119.
23 Philippe Sands, Principles of International Environmental Law, 2nd ed., Cambridge, Cambridge
University Press, 2003, at p. 876.
24 Ibid., at p. 876.
25 See Michael Bowman, “Biodiversity, Intrinsic Value, and Harm”, in Michael Bowman and Alan
Boyle (ed.), Environmental Damage in International and Comparative Law: Problems of Definition
and Valuation, Oxford, Oxford University Press, 2002, pp. 41-61.
26 See Günther Handl, “Indigenous Peoples’ Subsistence Lifestyle as an Environmental Valuation
Problem”, Michael Bowman and Alan Boyle (ed.), Environmental Damage in International and
Comparative Law: Problems of Definition and Valuation, Oxford, Oxford University Press, 2002,
pp. 85-110.
27

Doro Gueye, Le Préjudice écologique pur, Saint-Denis, Éditions Connaissances et Savoirs, 2016,
at p. 67.

28 Ibidem.
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and businesses29. Concerning the damage to land, the Tribunal acknowledged
that there was a damage to the “small area of farming property adjacent to the
boundary, west of the river, that was injured by serious increase of acidity of soil
due to fumigations”30. It denied, however, damages to livestock, property and
businesses31. To assess the damage, the arbitral tribunal analyzed the lost in the
value of the land. It thus used a purely economic approach32.
A contrario, the award concerning damages to the land of the People of
Enewetak stressed the irreversible aspect of environmental damage. This case
concerns “damages to land resulting from, or arising out of, the Nuclear Testing
Program conducted by the United States between 1946 and 1958” on the lands
of the Enewetak people33. In the words of the Tribunal:
“While the Tribunal is charged with the determination of these damages,
the claimants have suffered damage beyond that which money can compensate. The destruction and disruption of their community and the attendant
life style and values cannot be compensated with an award of dollars. The
passage of time and changes in culture preclude a return to the way things
were half a century ago. While that which was lost may be priceless, it does
not mean it was without value; nor does it justify an award which is not
firmly based in fairness and reasonableness.”34

In this sense, although the reparation was made in a pecuniary form, it
corresponded to material and moral/abstracts damages as ‘past and future loss’
of use of the land, restoration of a ‘safe and productive state’, and the “hardships
suffered by the people of Enewetak as a result of their relocation attendant to

29 Philippe Sands, Principles of International Environmental Law, 2nd ed., Cambridge, Cambridge
University Press, 2003, at p. 886.
30 Trail smelter case, United States/Canada, decision of 16 April 1938 and of 11 March 1941, RIAA,
vol. III, pp. 1905-1982, at p. 1925-1926.
31 Ibid., at p. 1926-1927; Philippe Sands, Principles of International Environmental Law, 2nd ed., Cambridge, Cambridge University Press, 2003, at p. 886.
32 “In addition to indemnity which may be awarded for damage through reduction in the value of
the use of cleared land measured by decrease in crop yield, the Tribunal, having in mind, within
the area as determined above, a group of about forty farms in the vicinity of the boundary line, has
awarded indemnity for special damage for reduction in value of the use or rental value by reason
of the location of the farmers in respect to the fumigations.” Trail smelter case, United States/
Canada, decision of 16 April 1938 and of 11 March 1941, RIAA, vol. III, pp. 1905-1982, at p. 1926.
33 Marshall Islands Nuclear Claims Tribunal: in the Matter of the People of Enewetak, International
Legal Materials, Vol. 39, No. 5 (September 2000), pp. 1214-1233, at p. 1214.
34 Ibid., at p. 1219.
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their loss of use”35. This approach is not limited to the economic value of the
injury, other aspects damaged should also take into account, for example the
impact on the life of those that used the environment for their cultural practices
as well as their livelihood.
Another practice related to the establishing the definition of reparation of
environmental damage was the practice of the UN Compensation Commission.
It must be noted that it was mentioned in the proceedings of the Costa Rica v.
Nicaragua case before the ICJ. The UN Compensation Commission was established in 1991 by the United Nations Security Council to “resolve and pay claims
of individuals, corporations, and Governments against Iraq arising from Iraq’s
August 1990 invasion and occupation of Kuwait”.36 Among the claims accepted
by the UN Compensation Commission, one can mentioned “direct environmental damage and the depletion of natural resources as a result of Iraq’s unlawful
invasion and occupation of Kuwait”37. The following losses and expenses are considered environmental damage:
“(a) Abatement and prevention of environmental damage, including expenses directly relating to fighting oil fires and stemming the flow of oil in
coastal and international waters;
(b) Reasonable measures already taken to clean and restore the environment
or future measures which can be documented as reasonably necessary to
clean and restore the environment;
(c) Reasonable monitoring and assessment of the environmental damage
for the purposes of evaluating and abating the harm and restoring the environment;
(d) Reasonable monitoring of public health and performing medical screenings for the purposes of investigation and combating increased health risks
as a result of the environmental damage; and
(e) Depletion of or damage to natural resources.”38

35 Ibidem; Philippe Sands, Principles of International Environmental Law, 2nd ed., Cambridge, Cambridge University Press, 2003, at p. 890.
36 Mojtaba Kazazi, “Environmental Damage in the Practice of the UN Compensation Commission”,
in Michael Bowman and Alan Boyle (ed.), Environmental Damage in International and Comparative Law: Problems of Definition and Valuation, Oxford, Oxford University Press, 2002, pp. 111131, at p. 111.
37 Decision taken by the Governing Council of the United Nations Compensation Commission
during its third session, at the 18th meeting, held on 28 November 1991, as revised at the 24th
meeting held on 16 March 1992, UN Doc.: S/AC.26/1991/7/Rev.1, at para. 35.
38 Ibidem.

11

Repairing environmental damage: the ICJ’s contribution for the identification of reparation’s
principles
Alice Lopes Fabris

Thus, a broader definition of environmental damage seems to be the most
adequate one, and it has been applied by tribunals and doctrine. This definition
must include damages to the environment itself, as well as for the individual that
depends on this environment. After all, damage to the environment can result
in moral and ‘spiritual’ prejudice, specially to indigenous communities and other groups that relies on the environment for its survival. The exclusion of this
impact in the establishment of the reparation would mean that an important
consequence of the internationally wrongful act in question would have been
neglected.
Hence, two types of damage can be observed: the economic losses due
to the environmental damage; and the costs for restoring the environmental situation that existed prior to the wrongful act. This environmental situation can
compass not only the fauna and flora (which can be restored through reforestation, breading of the affected species, and others), but also moral (and spiritual)
damages suffered by indigenous peoples due to the loss of their way of life.

4. Reparation for environmental damage: the case concerning certain activities carried out by Nicaragua in the border
area
International Tribunals have awarded different forms of reparation for
environmental damage. For example, in the Rainbow Warrior case, a formal
apology, as well as a compensation in a pecuniary form, was determined as reparation39. As for the Corfu Channel case, the judgment itself was considered a
form of reparation for environmental damage40.
The Institut du droit international has also established rules for the reparation of environmental damage. According to its Resolution on Basic Distinction
on Responsibility and Liability of 1997, “environmental regimes should provide
for a broad concept of reparation, including cessation of the activity concerned,
restitution, compensation and, if necessary, satisfaction”41.
However, the most common form of reparation for environmental damage is still compensation42. The quantification of this type of damage may howev39 Philippe Sands, Principles of international environmental law : frameworks, standards and implementation, vol. I, Manchester, Manchester University Press, 1995, at p. 639.
40 Ibidem.
41 Institut du droit international, Resolution on Basic Distinction on Responsibility and Liability
(1997), online at http://www.idi-iil.org/24 (last seen 17 July 2019), article 24.
42 Philippe Sands, Principles of international environmental law : frameworks, standards and implementation, vol. I, Manchester, Manchester University Press, 1995, at p. 639.
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er be impossible. This financial reparation corresponding to the environmental
damage is often calculated by the cost of the restauration of the environment.
According to the resolution of the Institut du droit international: “compensation
under such regimes should include amounts covering both economic loss and
the costs of environmental reinstatement and rehabilitation” 43.
Accordingly, Philippe Sands defends that the amount due to compensation of environmental damage must “cover the costs associated with material
damage to environmental resources (pure environmental damage), and secondary damage to the people and property (consequential environmental damage),
including restauration or reinstatement”44. This kind of reparation was reaffirmed by the Court more recently in the 2018 judgement on reparations in the
case concerning Certain Activities Carried Out by Nicaragua in the Border Area,
opposing Costa Rica and Nicaragua, the first judgement of the ICJ on this matter.
On its first judgment on the case of Costa Rica v. Nicaragua, the Court
declared that Costa Rica had sovereignty over the disputed territory and that, “by
excavating three caños and establishing a military presence on Costa Rican territory, Nicaragua had violated the territorial sovereignty of Costa Rica”45. The second judgment relates to the question of reparation of those violations, in which
“the Court has been asked to determine compensation for the damage caused by
Nicaragua’s unlawful activities”46. Costa Rica claimed two types of damages for
reparation: “quantifiable environmental damage cause by Nicaragua’s excavation
of the 2010 eastern caño”, and “costs and expenses incurred as the result of Nicaragua’s unlawful activities, including expenses incurred to monitor or remedy
the environmental damage”47.
For the ICJ ad hoc judge G. Guillaume, restitution of environmental damage is “the rehabilitation of the sites by [the State]”48. However, as the judge noted, “neither Party contemplated restitution, […] the Court’s task is thus limited

43 Institut du droit international, Resolution on Basic Distinction on Responsibility and Liability
(1997), online at http://www.idi-iil.org/24 (last seen 17 July 2019), article 24.
44 Philippe Sands, Principles of international environmental law : frameworks, standards and implementation, vol. I, Manchester, Manchester University Press, 1995, at p. 639.
45 Certain Activities carried out by Nicaragua in the Border Area, Costa Rica v. Nicaragua, Compensation Owed by the Republic of Nicaragua to the Republic of Costa Rica, Judgement of 2 February
2018, ICJ Reports 2018, at para. 7.
46 Ibid., at p. 12.
47 Ibid., at p. 13.
48 Judge ad hoc Guillaume, Declaration, in Certain Activities carried out by Nicaragua in the Border
Area, Costa Rica v. Nicaragua, Compensation Owed by the Republic of Nicaragua to the Republic
of Costa Rica, Judgement of 2 February 2018, ICJ Reports 2018, at p. 1.

13

Repairing environmental damage: the ICJ’s contribution for the identification of reparation’s
principles
Alice Lopes Fabris

to fixing the amount of compensation due to Costa Rica”49. In this sense, only
compensation was analyzed by the Court. Moreover, the ICJ declared that compensation is due only to “damage to environment, and the consequent impairment or loss of the ability of the environment to provide goods and services”50.
As for the evaluation of this compensation, the Court assessed “the value
to be assigned to the restoration of the damaged environment”51. This restorative
measure, according to Judge A. A. Cançado Trindade, is the most adequate form
of reparation. In the words of Judge A. A. Cançado Trindade, “only by means of
restorative measures will the damaged environment be made to return, to the
extent possible, to the pre-existing situation”52. The compensation awarded by
the Court was calculated on the basis of the restitution of the site. Therefore, the
imperative necessity to award a compensation for the restauration of the environment harm was recognized by the Court.

5. Conclusion
Reparation, as defined by International Law, must implement measures
for the rehabilitation of the situation that existed before the violation has occurred or enable the establishment of the situation that is the closest to the status
quo ante. In fact, to enable the rehabilitation of the environment can be, then,
the most adequate reparation for this kind of harm. It must be noted that, for
the Judge A. A. Cançado Trindade, a reparation that comprehend only one kind
of reparation, such as compensation, can be inadequate due to the damages that
has been suffered53. Thus, others type of reparation should be awarded, such as
restitution and satisfaction.
Furthermore, other questions related with reparation for environmental
damage were not clarified by the ICJ. This is the case for the methodology for the
assessment of the damage. Although the premises for such an assessment have

49 Ibidem.
50 Certain Activities carried out by Nicaragua in the Border Area, Costa Rica v. Nicaragua, Compensation Owed by the Republic of Nicaragua to the Republic of Costa Rica, Judgement of 2 February
2018, ICJ Reports 2018, at para. 42.
51 Ibid., at para. 53.
52 A.A. Cançado Trindade, Separate Opinion, in Certain Activities carried out by Nicaragua in the
Border Area, Costa Rica v. Nicaragua, Compensation Owed by the Republic of Nicaragua to the
Republic of Costa Rica, Judgement of 2 February 2018, ICJ Reports 2018, at para. 53.
53 Ibidem.
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been stated by the Court, the methodology used by it is rather vague54. According to Diane Desierto, “some caution is warranted as to the Court’s methodology
for damages assessment in environmental cases”55. This is because the evaluation
of the sum of compensation is a complex process, in which one must take into
account short and long-term effects of the environmental harm.

54 The Court has stated that : “it is appropriate to approach the valuation of environmental damage
from the perspective of the ecosystem as a whole, by adopting an overall assessment of the
impairment or loss of environmental goods and services prior to recovery, rather than attributing
values to specific categories of environmental goods and services and estimating recovery periods
for each of them” Certain Activities carried out by Nicaragua in the Border Area, Costa Rica v.
Nicaragua, Compensation Owed by the Republic of Nicaragua to the Republic of Costa Rica,
Judgement of 2 February 2018, ICJ Reports 2018, at para. 78.
55

Diane Desierto, “Environmental Damages, Environmental Reparations, and the Right to
a Healthy Environment: The ICJ Compensation Judgment in Costa Rica v. Nicaragua and the
IACtHR Advisory Opinion on Marine Protection for the Greater Caribbean”, EJIL Talk!, 14 February 2018, available at https://www.ejiltalk.org/ (last seen 16 July 2019). See also: Kévine Kindji and
Michael Faure, “Assessing reparation of environmental damage by the ICJ: A lost opportunity?”,
QIL, Zoom-in, 57 (2019) pp. 5-33.
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CHAPTER 2

NORMATIVE VALUE OF GENERAL
ASSEMBLY RESOLUTIONS IN
DETERMINING THE EXISTENCE
OF CUSTOMARY INTERNATIONAL
LAW: THE NUCLEAR WEAPONS
FORMULATION AND ITS
APPLICATION TO THE CHAGOS
CASE

Tatsuya Abe

1. Introduction
In the Chagos case, the International Court of Justice (ICJ) affirmed the
‘declaratory character’ of United Nations General Assembly (GA) Resolution
1514 (XV) with regard to the right to self-determination as a customary norm
and ‘the customary law character’ of the right to the territorial integrity of a
non-self-governing territory — stipulated in paragraph 6 of the same resolution
— as a corollary of the right to self-determination. This is a unique case where
the ICJ confirmed the existence of customary international law by applying the
Nuclear Weapons formulation as to the normative value of GA resolutions for
the first time and despite conflicting views on the existence of customary international law among the participants in the advisory proceedings. This paper
will review the Nuclear Weapons formulation and analyze its application to the
Chagos case.
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2. Nuclear Weapons formulation
It has long been discussed that GA resolutions have certain value in the
context of determining the existence of customary international law, despite a
lack of legally binding force.1 In the 1986 Nicaragua case, the ICJ made the first
decision to recognize the twofold functions of GA resolutions in the context of
determining the existence of customary international law: evidence of opinio juris and evidence of customary international law itself.2 However, the ICJ did not
clarify factors for examination.3
In 1996, ten years after the Nicaragua case, the ICJ, in its Legality of the
Threat or Use of Nuclear Weapons case, put forward a general formulation as
follows:
70. The Court notes that General Assembly resolutions, even if they are not
binding, may sometimes have normative value. They can, in certain circumstances, provide evidence important for establishing the existence of a rule
or the emergence of an opinio juris. To establish whether this is true of a
given General Assembly resolution, it is necessary to look at its content and
the conditions of its adoption; it is also necessary to see whether an opinio
juris exists as to its normative character. Or a series of resolutions may show
the gradual evolution of the opinio juris required for the establishment of a
new rule.4

The ICJ acknowledged the ‘normative value’ of GA resolutions and confirmed their two functions: evidence of opinio juris and evidence of customary
international law. This formulation seems to ‘conflate the two Nicaragua approaches (evidence of customary law/effect on opinio juris) into one by using the
1 Higgins, The Development of International Law Through the Political Organs of the United Nations
(1963), at 2; Obed Y. Asamoah, The Legal Significance of the Declarations of the General Assembly of the United Nations (1966), at 46–48, 55–56; Samuel A. Bleicher, ‘The Legal Significance of
Re-Citation of General Assembly Resolutions’, 63 American Journal of international Law (1969)
444, at 450; Jorge Castañeda, ‘Valeur juridique des resolution des Nations Unies’, 129 Recueil des
cours (1970-I) 205, at 317; Maurice Mendelson, ‘The Legal Character of General Assembly Resolutions: Some Considerations of Principle’, in Hossain (ed.), Legal Aspects of the New international
Economic Order (1980) 95, at 100); Institute of International Law, 62 Yearbook, Part II, Session of
Cairo 1987, Conclusions 4 and 20, at 278–279, 286–287.
2 Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United States of America), Merits, Judgment, 27 June 1986, ICJ Reports (1986) 14, at 99–100, 101, 102–103, paras. 188,
191, 193, 195.
3 Marko Divac Öberg, ‘The Legal Effects of Resolutions of the UN Security Council and General
Assembly in the Jurisprudence of the ICJ’, 16 European Journal of International Law (2005) 879,
at 900.
4
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resolutions to provide “evidence” of both’.5 It also clarified four factors in examining the normative value of GA resolutions. It is pointed out that among four
factors, the first two ‘content and the conditions of its adoption’ are ‘decisive.’6
The International Law Commission (ILC) endorsed this formulation in
its 2018 conclusions on identification of customary international law and added
that the provision in question needs to correspond to a general practice that is
accepted as law.7

3. Application of the Nuclear Weapons formulation to the
Chagos case
How was the Nuclear Weapons formulation applied to the Chagos case?
This section will review the arguments of the participants and examine the findings of the Court.

A. Reliance on the Nuclear Weapons formulation
The participants explicitly referred to the Nuclear Weapons formulation.
When it comes to the functions of GA resolutions, Argentine regarded GA resolutions as evidence of customary international law as such;8 the AU, the UK, and
the US thought them to serve as evidences of customary international law and
opinio juris;9 Belize found evidences of opinio juris and general practice in GA
resolutions;10 Cyprus considered them as evidence of opinio juris.11 It is noticea5 Öberg, supra note 4, at 897–898.
6

Christian J. Tams, ‘Meta-Custom and the Court: A Study in Judicial Law-Making’, 14 Law and
Practice of International Courts and Tribunals (2015) 51, at 76.

7

Text of the draft conclusions on identification of customary international law adopted by the
Commission, Conclusion 12, paras. 2 and 3 and Commentary, paras. (6) and (8). International
lawyers insisted that the existence of State practice represents an additional requirement (Stephen
M. Schwebel, ‘The Effect of Resolutions of the UN General Assembly on Customary International
Law’, 73 American Society of International Law Proceeding (1979) 301, at 306; Rudolf Bernhardt:
‘Customary International Law: New and Old Problems’, 19 Thesaurus Acroasium (1992) 202, at
216; Maurice H. Mendelson, ‘The Formation of Customary International Law’, 272 Recueil des
Cours (1998) 155, at 373; Öberg, supra note 4, at 903; Hugh Thirlway, The Sources of International
Law (2nd ed., 2019), at 94).

8 Argentine, CR 2018/22, at 41, para. 8 (Kohen).
9

Written Statement, The United Kingdom of Great Britain and Northern Ireland, 15 February
2018, at 130, para. 8.32; Written Statement of the African Union, 1 March 2018, at 18, para. 75.

10 Belize, CR 2018/23, at 13, para. 24 (Juratowitch).
11 Written Statement Commenting on Other Written Statements submitted by the Republic of Cyprus, 11 May 2018, at 6, para. 17, footnote 12.
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ble that Mauritius based the evidence of customary international law as such on
the Nuclear Weapons formulation but that of opinio juris on the Nicaragua case.12
With regard to the factors for the examination of functions, the AU and the UK
cited all four factors;13 Belize picked up three;14 the US paid attention to two.15
Belize, Cyprus, and the US also referred to the Nicaragua case and considered
the ‘terms of resolution and States’ acceptance of those terms,’ ‘language of General Assembly resolutions,’ and ‘the attitude of States towards certain General
Assembly resolutions’ as factors for determining the existence of customary rule
or opinio juris.16
The ICJ cited and reaffirmed the relevant paragraph of the Nuclear Weapons case as follows:
151. As the Court has noted:
‘General Assembly resolutions, even if they are not binding, may sometimes
have normative value. They can, in certain circumstances, provide evidence
important for establishing the existence of a rule or the emergence of an
opinio juris. To establish whether this is true of a given General Assembly
resolution, it is necessary to look at its content and the conditions of its
adoption; it is also necessary to see whether an opinio juris exists as to its
normative character.’ (Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion, I.C.J. Reports 1996 (I), pp. 254-255, para. 70.) 17

Until this case, the status of this formulation remained ambiguous because the ICJ did not make explicit reference to it in its cases subsequent to Nuclear Weapons, such as Wall, Congo, and Kosovo. In this regard, the reaffirmation of the Nuclear Weapons formulation is of significance.

B. Function of Resolution 1514 (XV)
The function of Resolution 1514 (XV) differed slightly among participants in the advisory proceedings. The AU, Belize, Cyprus, Kenya, Mauritius,
12 Written Comments of the Republic of Mauritius, Volume I, 15 May 2018, at 86, para. 3.31.
13 Written Statement, The United Kingdom of Great Britain and Northern Ireland, 15 February
2018, at 130; Written Statement of the African Union, 1 March 2018, at 18, para. 75.
14 Belize, CR 2018/23, at 11, 13, paras. 16, 24 (Juratowitch).
15 Written Statement of the United States of America, 1 March 2018, at 22-23.
16 Belize, CR 2018/23, at 13, para. 24 (Juratowitch); Written Statement Commenting on Other Written Statements submitted by the Republic of Cyprus, 11 May 2018, at 6, para. 17, footnote 12;
Written Statement of the United States of America, 1 March 2018, at 22-23.
17 Legal consequences of the separation of the Chagos Archipelago from Mauritius in 1965, supra note
1, at 132, para. 151.
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the Netherlands, Nicaragua, and Vanuatu were of the view that Resolution 1514
(XV) reflected or crystallized customary international law.18 Mauritius and Kenya also regarded it as evidence of opinio juris and that of general practice respectively.19 For Argentine, it serves as evidence of opinio juris.20 The UK and the US
denied an evidential value of Resolution 1514 (XV) as customary international
law.21
The ICJ made it clear that this resolution constituted evidence of customary international law rather than that of opinio juris in an unequivocal manner.
152. The Court considers that, although resolution 1514 (XV) is formally a
recommendation, it has a declaratory character with regard to the right to
self-determination as a customary norm, …. 22

C. Four factors
(a) Content and conditions of adoption
The participants had almost diametrically different understandings of the
content and conditions of adoption of Resolution 1514 (XV) which was adopted
with 89 votes in favor, none against, and nine abstentions. While the proponents

18 Statement of Belize, 30 January 2018, at 5, 15, 19 paras. 2.1, 3.1, 3.7; Written Statement of the
Kingdom of the Netherlands, 27 February 2018, at 8, 10, paras. 3.7, 3.15; Written Statement of
the African Union, 1 March 2018, at 19; Written Statement Commenting on Other Written Statements submitted by the Republic of Cyprus, 11 May 2018, at 6, paras. 17–18; Written Comments
of the Republic of Nicaragua, 15 May 2018, at. 3, 4, paras. 7, 8; Mauritius, CR 2018/20, at 46, para.
9 (MacDonald); Kenya: CR 2018/25, at 28, 33, paras. 22, 46 (Mcharo); Vanuatu, CR 2018/26, at
30-31, 33, paras. 11, 13, 21 (McCorquodale); at 38, para. 9 (Robinson).
19 Kenya: CR 2018/25, at 29, para. 31 (Mcharo); Written Comments of the Republic of Mauritius
on the Response of the United Kingdom of Great Britain and Northern Ireland to Judge Cançado
Trindade’s Question, 13 September 2018, at 2, para. 3.
20 Answer for the Argentine Republic to the Question put by Judge Cançado Trindade, 10 September 2018, at 1.
21 Written Statement, The United Kingdom of Great Britain and Northern Ireland, 15 February
2018, at 130, 135, 144, paras. 8.31, 8.46, 8.48, 8.80; Written Statement of the United States of America, 1 March 2018, at 23, 24, paras. 4.29, 4.31; at 28, para. 2.
22 Legal consequences of the Separation of the Chagos Archipelago from Mauritius in 1965, supra note
1, at 132, para. 152.
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attached importance to the mandatory or unequivocal terms of language23 and
emphasized the absence of a ‘no’ vote and took nine abstentions less seriously,24
the opponents regarded the text as ‘aspirational’25 and stressed the lack of consensus at the adoption.26
The ICJ found that Resolution 1514 (XV) ‘has a declaratory character
with regard to the right to self-determination as a customary norm, in view of its
content and the conditions of its adoption’.27
Regarding the content, the ICJ indicated that ‘[t]he wording used in resolution 1514 (XV) has a normative character’ and cited its relevant paragraphs.28
The concept of ‘normative character’ was used as guidance for examining the
first factor. This is a new approach. In the Nuclear Weapons case, the ICJ did not
rely on such guidance but just noted the language itself.29 However, in the Chagos case, the ICJ found ‘a normative character’ in the language of the preamble
and the first paragraph,30 though it did not explain why these languages have ‘a
normative character’.
Regarding the conditions of adoption, the ICJ was satisfied that ‘[t]he
resolution was adopted by 89 votes with 9 abstentions’; that ‘[n]one of the States
participating in the vote contested the existence of the right of peoples to self-determination’; and that ‘[c]ertain States justified their abstention on the basis of

23 Written Statement of the African Union, 1 March 2018, at 22-23, para. 90; Written Statement
The Republic of Djibouti, 1 March 2018, at 15, para. 31; Written Statement of the Republic of
Mauritius, 1 March 2018, at 199, para. 6.22; Written Comments of the Republic of Nicaragua, 15
May 2018, at 3; Written Statement Commenting on Other Written Statements submitted by the
Republic of Cyprus, 11 May 2018, at 7, para. 20; Kenya, CR 2018/25, at 28, para. 22 (Mcharo).
24 Statement of Belize, 30 January 2018, at 9, para. 2.12; Nicaragua, CR 2018/25, at 46, para. 59 (Argüello Gómez); Written Comments of the Republic of Mauritius on the Response of the United
Kingdom of Great Britain and Northern Ireland to Judge Cançado Trindade’s Question, 13 September 2018, at 1-2, footnote 3.
25 Written Statement, The United Kingdom of Great Britain and Northern Ireland, 15 February
2018, at 131, 144, paras. 8.33, 8.80; Written Comments of the United States of America, 15 May
2018, at 24, para. 3.29.
26 Written Comments of the United States of America, 15 May 2018, at 24, para. 3.28; United Kingdom of Great Britain and Northern Ireland, CR 2018/21, at 48–49, para. 24 (Webb).
27 Legal consequences of the separation of the Chagos Archipelago from Mauritius in 1965, supra note
1, at 132, para. 152.
28 Ibid., at 132–133, para. 153.
29 Legality of the Threat or Use of Nuclear Weapons, supra note 5, at 255, paras. 71–72.
30 Legal consequences of the separation of the Chagos Archipelago from Mauritius in 1965, supra note
1, at 132-133, para. 153.
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the time required for the implementation of such a right’.31 This is the first decision of the ICJ to confirm the customary status or the normative value of a GA
resolution that was adopted by vote. In comparison with the Nicaragua, Congo, and Kosovo cases where an affirmative decision was made on unanimously
adopted Resolutions 2625 (XV) and 3314 (XXIX),32 in the Chagos case, the ICJ
set a relatively lower bar for the conditions of adoption.

(b) Existence of opinio juris including a series of resolutions
The proponents argued that opinio juris can be found in the language of
relevant Resolutions in the 1950s,33 Resolution 1514 (XV) itself,34 and subsequent
Resolutions.35 On the contrary, the opponents stressed the absence of opinio juris
by drawing the attention to a lack of consensus on GA resolutions in the 1950s,36
lower weight of resolution that was adopted without a negative vote,37 different
views among States on the text of Resolution 1514 (XV),38 and material differences between Resolutions 1514 (XV) and 2625 (XXV).
The ICJ did not conduct detailed analysis of opinio juris. It just referred to
opinio juris together with ‘State practice’ in the context of a corollary of the right
to self-determination.39According to the ICJ, ‘[s]tates have consistently emphasized that respect for the territorial integrity of a non-self-governing territory is
a key element of the exercise of the right to self- determination under international law.’40
31 Legal consequences of the separation of the Chagos Archipelago from Mauritius in 1965, supra note
1, at 132, para. 152.
32 Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United States of America), supra note 3, at 99–100, 101, 103, paras. 188, 191, 195; Armed Activities on the Territory of the
Congo (Democratic Republic of the Congo v. Uganda), Judgment, 19 December 2005, ICJ Reports
(2005) 168, at 226–227, 268, paras. 162, 300; Accordance with International Law of the Unilateral
Declaration of Independence in Respect of Kosovo, Advisory Opinion, 22 July 2010, ICJ Reports
(2010) 403, at 437, para. 80.
33 Written Statement Commenting on Other Written Statements submitted by the Republic of Cyprus, 11 May 2018, at 5–6, para. 17.
34 Written Statement of the Republic of Mauritius, 1 March 2018, at 210–211, para. 6.38.
35 Answer for the Argentine Republic to the Question put by Judge Cançado Trindade, 10 September 2018, at 1; Statement of Belize, 30 January 2018, at 14.
36 United States of America, CR 2018/24, at 18, para. 49 (Newstead).
37 Written Comments of the United States of America, 15 May 2018, at 24–25, paras. 3.28–3.29.
38 United States of America, CR 2018/24, at 18, para. 50 (Newstead).
39 Legal consequences of the separation of the Chagos Archipelago from Mauritius in 1965, supra note
1, at 134, para. 160.
40 Ibid.
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Regarding ‘a series of resolutions’, the ICJ cited Resolutions in the 1950s.41
However, their status was ambiguous. This is partly because the ICJ addressed
these resolutions in the context of ‘the consolidation of State practice on decolonization’42 rather than ‘the gradual evolution of the opinio juris’ and partly
because it, perhaps intentionally, omitted the fourth factor in the relevant paragraph of the advisory opinion. The ICJ also mentioned the Friendly Relations
Declaration annexed in Resolution 2625 (XXV). The Court stated that this Declaration recognized the right to self-determination as one of the ‘basic principles of international law’, thus confirming its normative character under customary international law.43 However, it is unclear whether the ICJ characterized
the Friendly Relations Declaration as evidence of opinio juris. Rather, the ICJ
seemed to refer to it as one of the documents that affirmed that the right to
self-determination existed when Resolution 1514 (XV) was adopted.
A lack of detailed analysis of opinio juris and the ambiguous status of
preceding and subsequent resolutions may reflect the difficulties that the ICJ
had in making a definitive decision on the existence of opinio juris, or even its
reluctance to do so.

D. Other considerations
(a) General practice
The two-element theory requires the existence of both opinio juris and
general practice. Is the existence of general practice additionally required for the
determination of customary status of GA resolutions?
During the advisory proceedings, two types of State practice were discussed. One was about the right to self-determination. The proponents referred
to a number of practices in order to demonstrate the existence of general practice,44 while the opponents were silent in this regard. The other type was about
the right to territorial integrity of a non-self-governing territory. The opponents

41 Legal consequences of the separation of the Chagos Archipelago from Mauritius in 1965, supra note
1, at 132, para. 150.
42 Ibid., at 134, para. 160.
43 Ibid., at 133, para. 155.
44 Written Statement of the Kingdom of the Netherlands, 27 February 2018, at 8; Written Statement
of the Republic of Mauritius, 1 March 2018, at 205-208; Written Statement of the African Union,
1 March 2018, at 24, paras. 96–98; Written Statement Commenting on Other Written Statements
submitted by the Republic of Cyprus, 11 May 2018, at 6; Kenya, CR 2018/25, at 33, para. 47 (Mcharo).
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emphasized a lack of widespread, uniform State practice,45 while the proponents
stressed that practice appeared ‘practically uniform’46 or ‘intensive and consistent’.47 The primary difference between the two sides can be found in the standard
of State practice. The opponents set a higher standard of State practice (‘settled’
or ‘extensive and virtually uniform’) based on the North Sea Continental Shelf
cases and stressed that this standard was not met because of inconsistent examples. The proponents, by contrast, had a lower standard, and took the position
that general practice existed and that the UN had regarded inconsistent practice
as a violation of obligations.48
The ICJ affirmed the additional consideration of general practice by citing the relevant paragraph of the North Sea Continental Shelf cases,49 though it
indicated that general practice and opinio juris are ‘consolidated and confirmed
gradually over time’50 and ‘closely linked’.51 The ICJ used the phrase ‘State practice’ twice. First, it discussed the ‘State practice’ of decolonization in the context
of the customary status of the right to self-determination.52 This means that the
ICJ reflected the above-mentioned arguments of the participants in the advisory
proceedings. Second, as indicated, the ICJ referred to ‘State practice’ together
with ‘opinio juris’ in relation to the customary status of the right to territorial
integrity of non-self-governing territory as a ‘corollary’ of the right to self-determination.53 The ICJ seemed to pay attention to a lack of negative practice but did
not comment further on this matter. As a result, the standard of State practice
remained unclear. It is pointed out that ‘there was less State practice and opinio
juris on there being a right to territorial integrity of colonial territories’ as of the

45 Written Statement, The United Kingdom of Great Britain and Northern Ireland, 15 February
2018, at 130, para. 8.31; Written Statement of the United States of America, 1 March 2018, at 23,
34, 35, 38–39, paras. 4.29, 4.65, 4.67, 4.73.
46 Written Statement of the Kingdom of the Netherlands, 27 February 2018, at 13, para. 3.29; Vanuatu, CR 2018/26, at 38, para. 10 (Robinson).
47 Vanuatu, CR 2018/26, at 34, para. 23 (McCorquodale).
48 Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United States of America), supra note 3, at 98, para. 186.
49 Legal consequences of the separation of the Chagos Archipelago from Mauritius in 1965, supra note
1, at 131–132, para. 149.
50 Ibid., at 130, para. 142.
51 Ibid., at 131–132, para. 149.
52 Ibid., at 132, para. 150.
53 Ibid., at 134, para. 160.
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date of the adoption of Resolutions 1514 (XV).54 If so, the reliance of the ICJ on
the concept of a ‘corollary’ of the right to self-determination is understandable.

(b) Corollary
Mauritius initiated the discussion on the corollary. It argued that the right
to territorial integrity as a corollary of the right to self-determination emerged
in 1958 when the vast majority of States strongly opposed the UK proposal for
the partition of Cyprus as violating the right to self-determination.55 The UK
attempted to rebut this argument.56
The ICJ relied on the corollary in terms of the right to territorial integrity
of a non-self-governing territory. More precisely, the ICJ used State practice and
opinio juris to confirm the customary law character of the right to territorial
integrity of a non-self-governing territory as a corollary of the right to self-determination.57
On the one hand, State practice and opinio juris should be sufficient to
prove the existence of customary international law because they are two elements of it (inductive approach). On the other hand, if the right to territorial
integrity of a non-self-governing territory can be regarded as a corollary of the
right to self-determination, this may be enough because the corollary is a logical
deduction (deductive approach). However, the ICJ combined the corollary with
State practice and opinio juris. Possible reasons for this linkage would be the
ambiguous State practice and opinion juris as well as the very rare reliance on the
corollary. The corollary and two elements may be used as means to supplement
one another.

(c) Supplementary means
To strengthen their position on the customary status of Resolution 1514
(XV), participants took advantage of supplementary means.
First, subsequent legal instruments were referred to. The most frequently
cited ones are the 1966 International Covenants on Human Rights. The proponents attached importance to their common Article 1, which stipulates the right
54 Robert McCorquodale, Jennifer Robinson and Nicola Peart, ‘Territorial Integrity and Consent
in the Chagos Advisory Opinion’ 69 International and Comparative Law Quarterly (2020), 221, at
225-226.
55 Written Statement of the Republic of Mauritius, 1 March 2018, at 218-219, para. 6.50(3).
56 Written Comments of the United Kingdom of Great Britain and Northern Ireland, 14 May 2018,
at 69, para. 4.31.
57 Legal consequences of the separation of the Chagos Archipelago from Mauritius in 1965, supra note
1, at 134, para. 160.
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of self-determination,58 while the opponents pointed out a division of opinion
during the negotiation and the date of their entry into force.59 Second, ICJ jurisprudence was cited. The proponents regarded the 1971 Namibia case, the 1975
Western Sahara case, the 1995 East Timor case, and the 2004 Wall in Palestine
case60 as evidence of the existence of the right to self-determination and the requirement of a free and genuine will expressed by the people concerned, while
the opponents found no value in these cases.61 Third, several proponents stressed
the unique legal characteristics of the right to self-determination, such as jus cogens62 and erga omnes, which presuppose the customary status of relevant rules.63
The ICJ, having expressed its intention to rely on ‘legal instruments which
postdate the period in question’ as long as they ‘confirm or interpret pre-existing rules or principles’,64 referred to text found in Article 1 of both the 1966
International Covenants on Human Rights and ‘reaffirms the right of all peoples

58 Statement of Belize, 30 January 2018, at 12, para. 2.18; Written Statement of the Kingdom of the
Netherlands, 27 February 2018, at 13, para. 3.25; Written Statement of the Republic of Mauritius,
1 March 2018, at 210, para. 6.38; Kenya, CR 2018/25, at 26, para. 14 (Mcharo).
59 Written Statement, The United Kingdom of Great Britain and Northern Ireland, 15 February
2018, at 143, para. 8.75; Written Statement of the United States of America, 1 March 2018, at 22,
24–27, paras. 4.26, 4.35–4.40.
60 Statement of Belize, 30 January 2018, at 13–14, paras. 2.20–2.21; Written Statement of the Kingdom of the Netherlands, 27 February 2018, at 8, 9, paras. 3.8, 3.12; at 13, paras. 3.26–3.27; Written
Statement of the Federative Republic of Brazil, 1 March 2018, para. 17; Written Statement of the
Republic of Mauritius, 1 March 2018, at 199, 208, paras. 6.21, 6.34; Written Statement of the African Union, 1 March 2018, at 27–28, 79, paras. 108–112, 232; Kenya, CR 2018/25, at 31–32, paras.
39-42 (Mcharo); Nicaragua, CR 2018/25, at 43–44, paras. 40, 42-43, 45, 46 (Argüello Gómez).
61 Written Statement, The United Kingdom of Great Britain and Northern Ireland, 15 February
2018, at 143, para. 8.76; Written Comments of the United Kingdom of Great Britain and Northern
Ireland, 14 May 2018, at 65, para. 4.23.
62 Written Statement of the Kingdom of the Netherlands, 27 February 2018, at 8, para. 3.9; Written
Statement of the African Union, 1 March 2018, at 17, para. 69; Statement of Belize, 30 January
2018, at 5, para. 2.1; Written Statement of the Federative Republic of Brazil, 1 March 2018, para.
15; Written Statement of the Republic of Mauritius, 1 March 2018, at 211, para. 6.39; Written Statement submitted by South Africa, 1 March 2018, at 25, para. 60; Written Statement Commenting
on Other Written Statements submitted by the Republic of Cyprus, 11 May 2018, at 5, 6, paras. 14,
19; Kenya, CR 2018/25, at 25, 33, paras. 11, 46 (Mcharo); Nicaragua, CR 2018/25, at 42–43, para.
39 (Argüello Gómez).
63 Written Statement of the Kingdom of the Netherlands, 27 February 2018, at 9, para. 3.9; Written
Statement of the African Union, 1 March 2018, at 17, para. 69; Statement of Belize, 30 January
2018, at 5, para. 2.1; Written Statement of the Republic of Mauritius, 1 March 2018, at 181, 211,
paras. 5.31, 6.39; South Africa, CR 2018/22, at 14-15, para. 25 (de Wet); Brazil, CR 2018/23, at
43–44, para. 11 (Dunlop); Kenya, CR 2018/25, at 25, 33, paras. 11, 46 (Mcharo).
64 Legal consequences of the separation of the Chagos Archipelago from Mauritius in 1965, supra note
1, at 130, para. 143.
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to self-determination’.65 It also cited the Namibia and Western Sahara cases but
avoided referring to the East Timor and Wall in Palestine cases that confirmed
the erga omnes character of the right to self-determination.66 Perhaps the Court
found it possible to determine the customary status of the right to self-determination without reference to these cases or the legal characteristics of the right to
self-determination in a wider context.

4. Conclusion
This paper addressed the normative value of GA resolutions in determining the existence of customary international law and analyzed the application of
the Nuclear Weapons formulation to the ICJ Chagos case. The main findings are
summarized below.
First and foremost, the ICJ reaffirmed the Nuclear Weapons formulation
about the normative value of GA resolutions and factors for consideration. This
is of significance because the ICJ did not refer to it in the cases after the Nuclear
Weapons case.
Second, the ICJ set a relatively lower bar for the conditions of adoption,
which paved the way to reach a conclusion as to the ‘declaratory character’ of
Resolution 1514 (XV) that was adopted with 89 votes in favor, none against, and
nine abstentions.
Third, the ICJ clarified that general practice is also required. This is fully
in line with the traditional two-element theory. This means that four factors in
the Nuclear Weapons formulation are not decisive.
Fourth, the ICJ relied on the corollary when it determined the customary
status of the right to territorial integrity of a non-self-governing territory. To
address conflicting understandings between the proponents and opponents in
this regard, the ICJ seemed to take the deductive approach based on the corollary
combined with the inductive two-element theory.
The author is of the view that application of the Nuclear Weapons formulation in future cases will further strengthen the normative value of GA resolutions in determining the existence of customary international law.

65 Ibid., at 133, para. 154.
66 The ICJ mentioned the erga omnes character of the right to self-determination and the 1995 East
Timor case in the context of state responsibility (ibid., at 139, para. 180).
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CHAPTER 3

THE EMPIRE STRIKES BACK – THE
ICJ RULING ON THE CHAGOS
ISLANDS AND ITS EVERLASTING
CONSEQUENCES

Thamil V. Ananthavinayagan

1. Introduction
It came with a preceding political roar and diplomatic tremors: the International Court of Justice (ICJ) handed down its Chagos Advisory Opinion
(AO).1 In brief, the Court found that the separation of the Chagos archipelago
from the British colony of Mauritius was contrary to the right to self-determination and that -accordingly- the decolonisation of Mauritius was not completed
in conformity with international law. As a consequence, the Court found that the
United Kingdom’s (UK) continuing administration of the archipelago, which
includes the largest United States (US) naval base in the Indian Ocean, Diego
Garcia, is a continuing internationally wrongful act. The UK was under an obligation to cease this situation as soon as possible.2
But this legal battle is the temporary climax of historical injustice: the
Chagossian history represents a narrative, a lived reality which is a summary of
fundamental international law and its complicity in the subjugation, oppression

1 ICJ, Legal Consequences of the Separation of the Chagos Archipelago from Mauritius in 1965,
online at: https://www.icj-cij.org/files/case-related/169/169-20190225-01-00-EN.pdf, last visited
15th off August 2019.
2 see also: David Vine, Island of shame : the secret history of the U.S. military base on Diego Garcia,Princeton University Press, 2009.
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and domination of alien, uncivilised and ‘inferior’ people.3 The colonial world
has not ended is the argument here - in fact, modern international law, has not
served in the emancipation and substantive equality of Third World countries
and peoples as it was once expected.4 When Gayatri Spivak asked ‘Can subaltern
speak’5, did the Chagossians speak through the emancipatory force of the ICJ?
In the end, colonialism has disappeared officially, but in fact it has not. British
colonialism is some form of ‘Schroedinger’s colonialism’: it is there, but it appears not to be. The Chagos case has exemplified this: the existence of British
and US American presence on the country is violence - historical, socio-economic, cultural and political. The ownership of land, its appropriation, the denial of self-determination to the formerly colonised under the guise of process
of decolonisation: this is violence. Lands in the colonised spaces and its places
were and are controlled by the overarching hegemony, the coloniser, and they
are ‘predicated upon the coercive power of the coloniser, which acted in support of
a discourse that legitimised violence in the name of a mission to civilise by forcibly dragging colonial subjects into modernity.’6 The result of this is the continued
legalised post-colonial enclosure, where livelihoods and identities of subaltern
subjects are reshaped and reduced to hegemonic domination.7 And interestingly, the issues brought forward by the Third World Approaches to International
Law have been increasingly picked up by some Western-centric international law
scholars, such as Carsten Stahn, who writes:
Colonialism marked an objectionable structure of governance and political relation that was justified through questionable moral claims (e.g., the
‘three Cs’ of colonialism: Civilization, Christianity, and Commerce) and
legal justifications. Colonial powers gained control through a combination
of coercion and partly ‘voluntary’ and partly ‘contrived’ consent. Colonial
structures involved domination, exploitation, alienation, and identity-taking. (…) Standards of civilization were modelled after structures of government, law and administration of colonial powers. Social hierarchies and
institutional structures denied ‘equal and reciprocal terms of cooperation’.
3 David Boucher, Reclaiming history: dehumanization and the failure of decolonization, IJSE
46,11, p. 1253.
4 Christopher Silver, Empire 2.0? In the Chagos islands, Britain is still fighting to maintain Empire
1.0, online at: https://www.opendemocracy.net/en/opendemocracyuk/empire-20-chagos-islandsbritain-still-fighting-maintain-empire-10/ , last visited 15th of August 2019.
5 Gayathri Spivak, ‘Can the Subaltern Speak?’ in Cary Nelson and Lawrence Grossberg (eds)
Marxism and the Interpretation of Culture London: Macmillan, 1988.
6 A. Haroon Akram-Lodhi, Old Wine in New Bottles, Enclosure, neoliberal capitalism and
postcolonial politics, in: Routledge Handbook of Postcolonial Politics, Olivia U. Rutazibwa and
Robbie Shilliam (eds), Routledge, 2018, p. 274.
7 Ibid.
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Colonialism has thus been rightly qualified as a form of ‘structural historical
injustice’ by Catherine Lu. It involved not only wrongdoing by specific individuals or states, but had a strong international and transnational dimension. It relied on ‘social structural processes that enabled and even encouraged individual or state wrongdoing, and produced and reproduced unjust
outcomes’. Its detrimental consequences remain visible until the present.8

On the substance, the Chagos AO highlights yet again the nature and politics of ‘custom’ as a continuing source of international law. Painstaking studies
from the Global South have shown how the doctrine of customary international
law (CIL), with its twin requirements of attesting ‘state practice’ and ‘opinio juris’ has facilitated and advanced the imperial order. For instance, Prof. Chimni’s
recent work shows how on one hand, the identification of CIL has been predominantly on the basis of state practice of certain powerful states alone, given the
paucity and unavailability of state practice of weaker players. While on the other
hand, opinio juris of weaker states -if at all gathered- have been consistently delegitimised on the basis of doctrines such as ‘persistent objectors’.9
To this end, the paper will examine following questions in light of the
Chagos AO: what will be role of the international courts, in particular of the
ICJ, in the everlasting process of decolonisation and rectifying the pertaining ills
of colonialism? Moreover, can the ICJ be helpful to empower the human rights
of formerly colonised people through the remodelling of CIL? As it is written
elsewhere, the AO is
solely the beginning of the a greater process from the below. Justice is about
the diversity in struggle: diversity in cultural narratives, diversity of oppressed communities who reclaim their agency in shared oppression, and
the diversity of indigenous knowledges to justice. Colonialism was not a
singular historical suffering, it requires broad solidarity among the formerly colonised. In the end, the shared suffering must lead to liberation from
humiliation.10

8 Carsten Stahn, Reckoning with colonial injustice: International law as culprit and as remedy?
Leiden Journal of International Law (2020), 33, pp. 826.
9 B.S. Chimni, Customary International Law: A Third World Perspective, 112:1, 2018 , pp.4-5.
10 Thamil Venthan Ananthavinayagan, Writing the Jurisprudence of Gender-Based Persecution:
Al Hassan on Trial at the ICC Long live the Empire? Seeking justice and the case of the Chagos Islands, online at: https://justiceinconflict.org/2020/07/02/long-live-the-empire-seeking-justice-and-the-case-of-the-chagos-islands/.
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2. Chagos Islands – a take of colonial subjugation
Colonialism has continued. In the end,
Colonial violence was diffuse, multi-layered and enormously variable. And
while violence is far from unique to colonial practices, it was always embedded in the social, legal, economic and gendered foundations on which
colonial relations were built.11

International law has always found refuge under the formal notions of
equal sovereignty and territorial integrity as a means to depoliticise its own imperial past and mask its continuing manifestations of inequity and injustice.12
The Chagos case is a damning illustration of how equality and consent rather than being a liberating force is often a means of preserving hegemony and
supremacy within the international order. Official memorandums cited by the
Court reveal the nonchalant position of UK and US in orchestrating the division
of the islands, uninhibited by either the authority of United Nations or the opposition from the Mauritius people. 13
The founding violence that established colonialism, imperialism and hegemony has therefore never ceased: it thrives on exploitation, subjugation and
is the floating device to sustain US American hegemony. Edward Said had once
very clearly articulated that: ‘In our time, direct colonialism has largely ended;
imperialism, as we shall see, lingers where it has always been, in a kind of general
cultural sphere as well as in specific political, ideological, economic, and social practices.’14 As Randolph B. Persaud & Narendran Kumarakulasingam writes:
Colonial acts of physical destruction and the expropriation of resources
during conquest constitute what Achille Mbembe calls ‘founding violence’.
This founding violence was not simply an effect of racialised ideologies or
of great power geopolitical contestations but, instead, worked to ‘create the
space over which it was exercised’. This founding violence did not work in
isolation but in turn enabled a host of regimes and infrastructures of rights
for the coloniser and the denial of the same for the colonised. The second
form of violence was constitutive in ‘authorizing authority’, that is to say,
in embedding frameworks of legitimation needed to exercise the hierarchy
of rights (and privileges) associated with what Anibal Quijano has called
11 Philip Dwyer · Amanda Nettelbeck Violence, Colonialism and Empire in the Modern World,
p.2, Cambridge Imperial and Post-Colonial Studies Series, Palgrave Macmillan, 2018.
12 see also: Antony Anghie, Imperialism, Sovereignty and the Making of International Law, Cambridge University Press, 2007.
13 Decision of Ouseley J in Chagos Islanders v The Attorney General and HM BIOT Commissioner, [2003] EWHC 2222 (QB) para 74).
14 Edward Said (1993: 9) Culture and Imperialism.
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the coloniality of power. Thirdly, and as a continuation of the second form,
Mbembe sees violence as techniques of reproduction, through the construction of cultural ‘imaginaries. This form of violence is banal ‘crystallized,
through a gradual accumulation of numerous acts and rituals’.15

Hardt and Negri postulated once that imperialism is over.16 It isn’t. The
Chagos Islands tale is the evidence that colonialism is not only exisiting, but reproducing and reinforces the structures of Western imperialism.17 Diego Garcia
is the largest of the islands forming the Indian Ocean islands, between India and
Africa, a string of some 60 white- sanded, palm-fringed coral islands.18 Over the
last 200 years it has been transformed from a slave plantation to a British colony
and finally to an American military base. Its history illustrates a shift from old
to new forms of imperialism, initiating the cruelest cases of colonial dispossession.19 The first group of people were sent to the Chagos Islands in 1776; the
settlement was planned to be on the Island of Diego Garcia. With the end of the
18th century the population on the island was at 300. Between 1773 to 1810,
the importance of the Chagos was greater than that of many others.20 A total of
81 commercial ships visited the place coming from Ile de France (Mauritius).
Rodrigues from the same period had only 30 visits from Mauritius. This French
colony officially became British in 1814, with the treaty of Paris. Around 1828,
Britain decided occasionally to send slaves there to live permanently. The traditional plays and music of Chagossians, now exiled in Mauritius, and Seychelles
originate from West Africa.21
The majority of the early slaves in the Chagos are from Senegal.22 The
population of the Chagos grew rapidly, from 334 persons in 1851 to 789 persons
in 1871; at the beginning of the 20th, the population consisted of 60% of African
and Malagasy origin and 40% were of South Indian, Tamil origin. The majority
of the population was native. Sir Robert Scott, a former Governor of Mauritius,
15 Randolph B. Persaud & Narendran Kumarakulasingam (2019) Violence and ordering of the
Third World: an introduction, Third World Quarterly, 40:2, p. 200.
16 see also: M. Hardt and A. Negri, Empire, Harvard University Press, 2000.
17 C Mieville Between Equal Rights: A Marxist Theory of International Law, Brill, 2005, p. 178.
18 Jacklyn Cock, Island of shame: The secret history of the US military base on Diego Garcia ,
28:2, 2010, 241.
19 Richard Gifford ands Richard P. Dunne, A Dispossessed People: the Depopulation of the Chagos
Archipelago 1965-1973, Population, Space and Place, January 2014, 20:1, p. 38.
20 Julien Durup, The Chagos. A short history and its legal identity, Études océan Indien, 49-50,
2013, p. 1.
21 Ibid.
22 Ibid.
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visited the Chagos in the 1950s. He described it as a dream island, in a similar
way that did the English captain James Horsburgh who was shipwrecked there
in 1786. The main islands of the Chagos that were inhabited were Diego Garcia,
Peros Banhos and Salomon, in all 54 islands.23 Agony and misery unfolded for
the Chagossians in 1965 as the Minority Rights Group International had accurately summed up in a submission before the Committee on the Elimination of
Racial Discrimination.24 Against the violent backdrop, the British and US governments were prepared to clean up the island while removing the entire indigenous population of 2,000 people to Mauritius. The permanent undersecretary at
the British Foreign Office vowed that ‘There will be no indigenous populations
except seagulls’.25 Instead the inhabitants of Diego Garcia were robbed of what
they called ‘the sweet life’. The islanders were allowed to take only their belongings, but left behind their heritage, home, memories and their past. Official documents from the British colonial Office reveal that:
[T]he Colonial Office wishes to avoid using the phrase ‘permanent inhabitants’ in relation to any of the islands in the territory because to recognize
that there are permanent inhabitants will imply that there is a population
whose democratic rights will have to be safeguarded and which will therefore be deemed by the UN Committee of Twentyfour to come within its
23 Ibid.
24 ‘[U]p until the 1960s, the Chagos Islands in the Indian Ocean were inhabited by an indigenous
people, the Ilois (also known as Chagossians), who were born there, as were their parents and many
of their ancestors. In the early 1960s, the governments of the United Kingdom and the United States
of America resolved to establish a major military base on the largest of the Chagos Islands, Diego
Garcia. To facilitate the creation of the base, in 1965 the Chagos archipelago (including Diego Garcia)
was divided from Mauritius (then a British colony) and constituted as a separate colony called the
British Indian Ocean Territory (‘BIOT’) by way of Order in Council (SI 1965 No 1920). Between
1967 and 1973, the United Kingdom removed the inhabitants of the Chagos Islands by inter alia,
refusing to let them return from visits to Mauritius and closing down the plantations which provided
for their employment. In 1971, an ‘Immigration Ordinance’ was issued by the Commissioner of BIOT
(pursuant to powers contained in the 1965 Order) requiring the compulsory removal of the whole of
the population of the territory, including all the Ilois, to Mauritius. The Ordinance also provided that
no person could enter the territory without a permit. The last inhabitants were removed from the
Chagos Archipelago in 1973. The Chagossians have never been appropriately consulted about their
removal from the island. Subsequent to their removal, a treaty was concluded between the US and the
UK by which the island of Diego Garcia was leased to the American military, which has constructed
and operates a military base there. The Chagossians now live in poverty and marginalisation in Mauritius, Seychelles and the UK. Adequate provision was never made by the UK Government for their
housing, feeding, employment, healthcare, social needs and community facilities. They have suffered
for over 40 years as a result of their resettlement,’ Submission to the Committee on the Elimination
of Racial Discrimination by Minority Rights Group International, International Non-Governmental Organisation with ECOSOC Consultative Status, p. 1.
25 Cultural Survival, Chagossians-the original inhabitants of Diego Garcia face U.S. government in
the court, online at: https://www.culturalsurvival.org/news/chagossians-original-inhabitants-diego-garcia-face-us-government-court, last visited 15.02.2021.

34

The Contribution of the Case-Law of International Courts and Tribunals to the Development
of International Law
p.029 - p.040

purview... it may be necessary to issue [the inhabitants] with documents
making it clear that they are ‘belongers’ of Mauritius or the Seychelles and
only temporarily resident in the BIOT. This device, though rather transparent, would at least give us a defensible position to take up in the Committee
of Twentyfour... It would be highly embarrassing to us if, after giving the
Americans to understand that the islands in the BIOT would be available
to them for defense purposes, we then had to tell them that we proposed to
admit that they fell within the purview of the Committee of Twentyfour.26

To this end, colonialism meant not only possessions of lands, but also the
transfer of resources , which correlated with the disempowerment of the former
and enriching the latter, while it went along with physical violence to keep the
colonised at bay.27 But role does the ICJ play now in this regard? Can and will it
be regarded as a a guarantor for global justice to serve the many and not the few?

3. The ICJ – a guarantor for decolonisation in international
law?
Many voices from newly independent and non-aligned states held that
the International Court of Justice above all gave effect to the colonial imprints
that continued to mark international law, as Victor Kattan held also with his
examination on the evident struggles at the Court in the decolonisation period.28 From this perspective, the Court entrenches an international legal order
that was, both in its core concepts and in its concrete manifestations, shaped
during the times of great power domination. And in fact, the Court reproduced
in voices, representation and legal systems the colonial hierarchies which had
caused dismay.29 Specifically, the Court was seen to enforce unequal treaties and
to prevent newly independent states from rectifying what they believed to be
historic wrongs. A series of cases in the Court’s early years seemed to support
such a view.30 However, as Gentian Zyberi holds

26 Regina v. Secretary of State for the Foreign and Commonwealth Office, Ex parte Bancoult, 1082.
27 see also: Göran Collste, Cultural Pluralism and Epistemic Injustice, Journal of Nationalism,
Memory & Language Politics, Volume 13: Issue 2, 2019, pp. 152-163.
28 see also: Victor Kattan, Decolonizing the International Court of Justice: The Experience of Judge
Sir Muhammad Zafrulla Khan in the South West Africa Cases , Asian Journal of International
Law, 5 (2015), pp. 310–355.
29 Edward McWhinney, The International Court of Justice and International Law-making: The
Judicial Activism/Self-Restraint Antinomy, Chinese Journal of International Law (2006), Vol. 5,
No. 1, p. 4.
30 Supra note 28, Kattan.
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[W]hile the right to self-determination as a core principle of international
law has acquired content over time through the practice of states and international organizations, its recognition as a genuine legal right was fraught
with difficulties. As aptly pointed out by Dame Rosalyn Higgins, former
President of the Court, when the Court addressed this matter in the South
West Africa (Namibia) and Western Sahara cases, there were still those
who insisted that self-deter- mination was nothing more than a political
aspiration. As Higgins noted, the Court was the forerunner in recognizing
self-determination as a legal right. At present, the right of peoples to self-determination is widely seen as a collective human right. The erga omnes character of this right in the framework of the decolonization process has been
acknowledged and emphasized several times in the jurisprudence of the
Court (…).31

The chapter insists on the argument that international law-making is a
process of consensus-building, that is, ‘a hegemonic process in which some agent
or institution has succeeded in making its position seem the universal or “neutral
position” ’.32 By doing so, it will investigate the impact of the AO in the present
case and to what the right to self-determination was used an emancipatory right
against colonialism: has it enabled formerly colonised countries in the quest for
global justice? Notwithstanding this, it would go beyond the scope of this chapter
to discuss the entire legal historiography of the ICJ against the background of colonial violence, however it is necessary to stress and comment that the Court had
lost much of its credence in the Global South with the South West Africa case
from 1966, an incident that reaffirmed the belief of states of the Global South
that there will not be global justice achieved through an antique organisation,
which solely aims to maintain power structures that helps to keep the Empire.33
In fact, the ICJ was and is very much at the mercy of powerful States, which had
compromised the judicial function of it.34 But ever since, the ICJ tried to rehabilitate itself, undergo a legal catharsis with a range of opinions and judgments,
such as the Advisory Opinion on the Legal Consequences of the Construction

31 Gentian Zyberi, Self-Determination Through the Lens of the International Court of Justice
(December 2009). Netherlands International Law Review, Vol. 56, 2009, p 432.
32 M. Koskenniemi, From Apology to Utopia: The Structure of International Legal Argument
(2006), 597.
33 Teresa Barnes (2017) ‘The best defense is to attack’: African Agency in the South West Africa
Case at the International Court of Justice, 1960–1966, South African Historical Journal, 69:2, p.
176.
34 Neil B. Nucup Infallible or Final?: Revisiting the Legitimacy of the International Court of Justice as the “Invisible” International Supreme Court, p. 147
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of a Wall in the Occupied Palestinian Territory35 or the Judgment on Military
and Paramilitary Activities in and against Nicaragua.36 To this end, how did the
Court address the issue of the Chagossions in their quest for global justice?

4. The Advisory Opinion - an analysis
Two central questions were advanced before the ICJ. The United Nations
General Assembly framed the questions as follows:
1. “Was the process of decolonization of Mauritius lawfully completed when
Mauritius was granted independence in 1968, following the separation of
the Chagos Archipelago from Mauritius and having regard to international
law, including obligations reflected in General Assembly resolutions 1514
(XV) of 14 December 1960, 2066 (XX) of 16 December 1965, 2232 (XXI) of
20 December 1966 and 2357 (XXII) of 19 December 1967?”
2. “What are the consequences under international law, including obligations reflected in the above-mentioned resolutions, arising from the continued administration by the United Kingdom of Great Britain and Northern
Ireland of the Chagos Archipelago, including with respect to the inability of
Mauritius to implement a programme for the resettlement on the Chagos
Archipelago of its nationals, in particular those of Chagossian origin?”37

The question must be posed as what the value of AOs are and what impact
they can make with certain institutional mindfulness.38 The fact is that the
[a]dvisory opinion will have to be persuasive in its reasoning and its findings. Lacking any formally coercive power, its impact is dependent on the
reception in the general legal discourse by all actors in the international
sphere, providing a natural barrier to judicial activism. As much as it is a
truism that the Court is a participant in the development of international
law, so it is self-evident too that the ICJ is not the only actor indispensable
in the process. States, international organizations and academics all to a dif-

35 Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory (Advisory Opinion), 2004, I.C.J. Rep 136.
36 Military and Paramilitary Activities in and against Nicaragua (Nicar. v. U.S.), 1986 , I.C.J. 14.
37 Request for Advisory Opinion, online at: https://www.icj-cij.org/files/case-related/169/16920170623-REQ-01-00-EN.pdf , last visited 15th of August 2019.
38 Hemi Mistry, The different sets of ideas at the back of our heads’: Dissent and authority at the
International Court of Justice Leiden Journal of International Law (2019), 32, pp. p. 312.
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ferent degree weigh in, making the law-making process potentially more
complex, but also positively more nuanced.39

Turning now to the AO, few aspects need to be stressed: first, on the issue
of the exercise of discretion to give an opinion, the question was whether the
Court was answering on a bilateral dispute between states over territorial sovereignty, which one of the parties, namely the UK, did not consent to. The Court,
however, posited the advisory proceedings as an issue of decolonisation, an issue
in which the UNGA has a longstanding interest, rather than about sovereignty.40 As regards self-determination, the key question for the Court to decide was
whether it was already a rule of customary law by 1968, when Mauritius was
granted independence. And this contribution of the development of international law under the mechanism of advisory opinions becomes a conundrum, as
the Court relies on a series of GA resolutions, to which it expressly ascribes a
normative character.41
Moroever, as Milanovic stipulates
[t]he Court’s conclusion that Mauritius did not genuinely consent to the
separation of Chagos is quite rushed and effectively turns around the application of a standard of heightened scrutiny in situations when consent
is expressed by a subordinate administration. The Court seems to be saying here (by implication) that only something like a referendum could have
constituted a free expression of the will of the people. The Court thus then
logically concludes that the answer to question (a) was that the decolonization of Mauritius was not lawfully completed.42

The Court highlights the state responsibility and the role of the the stater
community to achieve the finalisation of the decolonisation era.43 In the end,
speaking with the words of Phillip Sands, ‘[t]he UK does not wish to be a colony,

39 Teresa F. Mayr, Jelka Mayr-Singer, Keep the Wheels Spinning: The Contributions of Advisory
Opinions of the International Court of Justice to the Development of International Law, ZaöRV
76 (2016), p. 448.
40 Laura Jeffrey, The International Court of Justice: Advisory Opinion on the Chagos Archipelago,
Anthropology Today, 35:3, 2019 p. 26.
41 Supra note 1, Advisory Opinio, para. 173, see also: Marko Milanovic, ICJ Delivers Chagos
Advisory Opinion, UK Loses Badly, online at: https://www.ejiltalk.org/icj-delivers-chagos-advisory-opinion-uk-loses-badly/ , last visited 15.08.2019.
42 Ibid.
43 Supra note 1, fn 177 and 180.
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yet it stands before this court to defend a status as coloniser of others.’44 The AO
had reaffirmed right to self-determination, safeguarding the right of the people
over the entire the land which its theirs; in a free and genuine consent of the
people concerned.45

5. Conclusion
What becomes clear after this AO is: first, the identity of the right-holder
is now clear: the right-holder is the non-self-governing territory. Second, the
consequence of self-determination became more evident. Namely, the self-determination of non-self-governing territories will become a viable right in their
independence, unless they themselves opt freely for association or integration
with another state, in accordance with General Assembly resolution 1541 (XV).46
Judge Tomka, didn’t disagree with the opinion of the Court, but held that the
rendering of the AO was somewhat unpersuasive.47 He is right, but one fact remains strong: colonialism has to be condemned. As a matter of fact,
Colonialism was not just about acquiring things as property, but about turning things into property. If, originally, dominium and imperium lacked a
decisive point of differentiation, not only were they later to be set apart, but
the rationality of imperium was increasingly organized around the idea of
establishing the conditions for the enjoyment of private property and exchange. Under- stood as pure jurisdiction empire knew no boundaries, and
followed ‘meekly in the train of exported money’130 but yet at the same
time had to reach back to neo-feudal ideas of ‘ownership’ in order to sustain
the exclusivity of governmental authority that exported money demanded.48

The variety of opinions and declarations made clear that the Court had
not gone far enough.49 The Court should have utilised and stricter interpreted

44 The Conversation UK: Chagos Islands: UN ruling calls time on shameful British colonialism
but UK still resisting, online at: http://theconversation.com/chagos-islands-un-ruling-calls-timeon-shameful-british-colonialism-but-uk-still-resisting-112464, last visited 15th of August 2019.
45 Robert McCorquodale, Jennifer Robinson and Nicola Peart, Territorial Integrity and Consent in
the Chagos Advisory Opinion, ICLQ vol 69, January 2020 p. 238.
46 Jan Klabbers, Shrinking Self-determination: The Chagos Opinion of the International Court of
Justice, ESIL Reflections, 8:2, 2019, p.7.
47 Ibid.
48 Matthew Craven, Colonialism and Domination, in: Bardo Fassbender, and Anne Peters,8(eds.),Oxford Handbook of the History of International Law, Oxford University Press, p.
888.
49 Supra note 46, Klabbers.
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the rights of indigenous people through the lens of the right to self-determination. To this end in the in the 1983 report of the UN Special
Rapporteur on the Prevention of Discrimination and Protection of Minorities, Martínez Cobo declared that:
having a historical continuity with pre-invasion and pre-colonial societies
that developed on their territories’, which ‘consider themselves distinct from
other sectors of the societies now prevailing on those territories, or parts
of them’ and deriving from ‘non-dominant sectors of society’. Indigenous
people are also ‘determined to preserve, develop and transmit to future generations their ancestral territories and their ethnic identity, as the basis of
their continued existence as peoples, in accordance with their own cultural
patters, social institutions and legal system.50

Land is tied to customs, culture and history: colonialism cannot overcome that. The ICJ has to strongly implicate the historical rights within the right
to self-determination to effectuate the right to existence. The existence of Diego
Garcia on the cultural homeland of the Chagossians, is the symbolising the affirmation of the certain postcolonial insecurity which ushers in the emergence of
‘strong’ states and the building of a (Western) security community, while alienating the Global South and lived spaced and erasing the memories. 51 However,
the problem is not the legal potential of the AO to end hegemony and imperialism: it is the Third World elitism that will impede the right to self-determination.
Mauritius had stated: ‘Mauritius is committed to the continued operation of the
base in Diego Garcia under a long-term framework, which Mauritius stands ready
to enter into with the concerned parties.’

50 J. Martínez Cobo J (1986/7) Study of the problem of discrimination against Indigenous populations’, UN Doc. E/CN.4/Sub.2/
1986/7.
51 Pina Bilgin, Securing the Psotcolonial, In: Routledge Handbook of Postcolonial Politics, Olivia
U. Rutazibwa and Robbie Shilliam (eds), Routledge, 2018, p. 50.
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CHAPTER 4

THE RECENT ICJ ADVISORY
OPINION IN THE CASE OF THE
CHAGOS ISLANDERS: COLONIALISM
ON TRIAL

Pareemala D. Mauree

The procedural history giving rise to the Marine Protected
Area Award
1 In the wake of decolonisation, the UN General Assembly passed Resolution 1514(XV) of 1960 “on the Granting of Independence to Colonial
Countries and Peoples” calling for the complete independence of non
self-governing territories , like Mauritius and the Seychelles, without alteration of their borders1. However, the Chagos Islanders’ case is one such
example where the UK failed to respect the territorial integrity of a State
such as Mauritius during the decolonization process leading to its independence in 1968.
2 The Chagos Archipelago (CA), home to the ‘Ilois’ or Chagossians, formed
part of the territory of Mauritius under UK colonial rule. It is made up
of 56 islands along a total area of 47.5 square miles in the middle of the
1

The declaration 1514(XV) passed in 1960 by the UN “on the Granting of Independence to Colonial Countries and Peoples”. It called for the complete independence of non self-governing
territories , like Mauritius and the Seychelles, without alteration of their borders, thrice demanding that states respect their “territorial integrity” during decolonization, and condemning “any
attempt aimed at the partial or total disruption of the national unity and the territorial integrity of
a country”.
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Indian Ocean, some 1200 miles north east of Mauritius. Previously, it was
a distant dependency of the Non Self-Governing Territory of Mauritius
prior to the independence of Mauritius in the early 1960s2. In 1965, the
UK entered into the “Lancaster House Agreement” (LHA) with Mauritian ministers. It exerted pressure to detach the Chagos Islands for them
to obtain independence. The British Indian Ocean Territory (BIOT) was
created in 1965. The CA was detached from Mauritius on 8 November
1965. In 1966, the UK and US concluded Exchange of Notes3 regarding
the use of Diego Garcia as a military base4. From 1968 to 1973, the Chagossians were forcibly removed from the CA and brought to Mauritius.
They were forced to live in the slums of Port Louis deeply impoverished.
Some suffered stroke, others committed suicide out of sadness.
3 By virtue of the LHA, the UK undertook to guarantee fishing rights to
Mauritius in the CA, the benefit of mineral and oil rights discovered in
the CA. It also undertook to return the CA to Mauritius when no longer
needed for defence purposes. Since the 1980s, Mauritius asserted on numerous occasions that it had sovereignty over the CA. There have also
been numerous litigation of the Chagossian people before the UK courts,
European Court of Human Rights (ECHR), US Courts claiming their
right to self determination, their right of return to the Chagos Islands and
compensation. 5

2 Mauritius was listed as a Non-Self-Governing Territory in G.A. Res. 66(I), December 14,
1946. See UN Charter art. 73.
3

The UK and US signed a secret agreement on December 30, 1966 entitled ‘Availability of certain
Indian Ocean Islands for Defence Purposes’ to be completed by an Exchange of Notes.

4

The UK maintained sovereignty over the islands while the US would have access to the islands
for a period of 50 years with the option to extend for an additional twenty year period at its end.
It is stated in same that the island would be available to the US “ without charges”. However, in
other confidential secret documents, US govt agreed to make secret payment to the UK of up to
$14 million or half of the cost of creating the BIOT. No exchange of money took place but UK
was given a 14 million dollar subsidy on the purchase of the Polaris submarine nuclear deterrent.
However other confidential secret documents show that US govt agreed to make secret payment
to the UK of up to $14 million or half of the cost of creating the BIOT. No exchange of money
took place but UK was given a 14 million dollar subsidy on the purchase of the Polaris submarine
nuclear deterrent.

5 J Lunn, ‘Disputes over the British Indian Ocean Territory: August 2018 update’ HC Library, Briefing Paper Number 6908 (22 August 2018) 1.

42

The Contribution of the Case-Law of International Courts and Tribunals to the Development
of International Law
p.041 - p.054

Disputes over the BIOT
4 This state of affairs led to several legal disputes over the BIOT as from
the 1980’s. There was litigation between the Chagossian community and
the UK government. The Vencatessen litigation resulted in a settlement
between UK and Mauritian government to pay 4 million pounds compensation to the registered Chagossian population to assist them to resettle and land worth £ 1 million was provided by Mauritius. Over the
years, the Chagossian community has lodged several cases before the UK
Courts for the recognition of their rights as an indigenous people and to
request the right to return to the islands. Secondly, there was dispute over
sovereignty of BIOT between Mauritius and the UK government. Over
the years, the Mauritian government actively advocated its sovereignty
over the BIOT. It claimed that its excision from Mauritius before the latter
gained independence in 1968 was illegal. The UK has denied these claims.
However, it undertook to return the BIOT to Mauritius when the territory was no longer required for defence purposes.

UK Declaration of Marine Protected Area (MPA)
5 In early 2009, the UK investigated the setting up of an extensive marine
protected area (MPA)6 in the CA. Mauritius only became aware of the
MPA via an article in the UK media7. This was in breach of the fishing
rights granted to Mauritius under the 1965 LHA. The unilateral setting
up of an MPA around the CA by the UK on April 1, 2010 was contested
by Mauritius as a violation of its territorial sovereignty. However, the UK
pressed ahead without this consent.
6 On 20 December 2010, Mauritius commenced an adhoc arbitration8 under Article 287 of Annex VII and Article 1 of the United Nations Con-

6

An MPA is defined by the Marine Reserves Coalition established in 2011 in the UK as ‘fully
protected areas that prohibit all activities which may potentially disturb or change the ecosystem
from its natural state…’

7 Written Statement of the Republic of Mauritius vol 1 (1 March 2018) [ 4.17].
8 Contrary to institutional arbitration, ad hoc is a form of arbitration where the parties and the arbitrators independently determine the procedure, without the involvement of an arbitral institution.
This is common practice among States as it ensures more flexibility to the parties.

43

The recent ICJ Advisory Opinion in the case of the Chagos Islanders: Colonialism on Trial
Pareemala D. Mauree

vention of the Law of the Sea (UNCLOS)9 to contest the setting up of the
MPA. The Tribunal was composed of Professor Ivan Shearer AM as the
President, Judges Sir Christopher Greenwood CMG, QC Albert Hoffmann, James Kateka and Rüdiger Wolfrum. The Permanent Court of
Arbitration (PCA) acted as registry upon invitation of the Tribunal.
Mauritius submitted the following issues to the Tribunal:
the UK was not empowered to declare an “MPA” or other maritime
zones because it was not the “coastal State” within the meaning of inter alia Articles 2, 55, 56 and 76 of the Convention;
II based upon the undertaking given by UK to Mauritius under the
LHA, it is in breach of same in unilaterally declaring an “MPA” or other maritime zones; this is so because Mauritius has rights as a “coastal
State” within the meaning of inter alia Articles 56(1)(b)(iii) and 76(8)
of the Convention;
III the UK could not prevent the Commission on the Limits of the Continental Shelf (CLCS) from giving advice to Mauritius in respect of
any submissions that Mauritius may make to the Commission regarding the CA under Article 76 of the Convention;
IV the UK’s purported “MPA” was inconsistent with the substantive and
procedural obligations of the UK under the UNCLOS and the UN
Fish Stocks Agreement.
I

7 In its Chagos Award10 dated 18 March 2015, The tribunal decided by a
majority of 3 to 2 that it did not have jurisdiction on submissions I and
II holding them to be sovereignty claims. However, it agreed that UK
had violated the UNCLOS under Submission IV on the creation of the
MPA. It also decided there was no need to consider Submission III as
there was no dispute between the parties before the CLCS. Judges Kateka
and Wolfrum gave dissenting opinions in the Award. They were of the
view that the dispute had been wrongly characterised. It however, decided
that the UK had been in breach of its obligations under the UNCLOS in
declaring an MPA. It held that the UK’s declaration of the MPA was made
in disregard of Mauritius’ rights, rendering the MPA unlawful. The award
9 The 1982 UNCLOS became operative on November 16, 1994. This international treaty establishes
a regulatory framework for the use and exploitation of the world’s seas and oceans. Its main purpose is to preserve and maintain equitable usage of resources and the marine environment for the
protection and preservation of the marine life and ecosystem. It is also concerned with issues such
as sovereignty, rights of usage in maritime zones, and navigational rights.
10 Chagos MPA (Mauritius v UK) PCA Case No 2011-03, Award (2015) 162 ILR 59
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touches on the issue that renewal of the lease in 2016 will require the UK
to meaningfully consult Mauritius. However, the MPA still remained in
limbo.

Issues dealt with by the ICJ
8 After its case was unsuccessful, Mauritius had recourse to the United Nations General Assembly (UNGA). The latter decided in accordance with
Article 96 of the UN Charter to request an advisory opinion (AO) from
the International Court of Justice (ICJ) on June 22, 2017. The questions
sent for determination 11:
–

Whether the process of decolonisation of Mauritius was complete when it
gained independence in 1968, after the excision of the CA?

–

Secondly, what are the legal consequences flowing from the UK’s continued administration of the Archipelago in relation to the inability of Mauritius to set up a programme for resettlement of the people of Chagossian
origin on the CA.

9 On the issue of jurisdiction, the ICJ based its jurisdiction on article 65
paragraph 1 of the ICJ Statute. The request from the GA was made in accordance to Article 96 of UN Charter. It was legal in character. Therefore,
the ICJ had jurisdiction. It held by a majority of 12 to 2 that it had the duty
to exercise its discretion to decide the questions submitted to it. Decolonisation was an important process for the General Assembly.
10 Although the main thrust of the dispute between Mauritius and UK was
sovereignty over the CA, unlike the Chagos Tribunal, this issue did not
crop up in the Assembly’s questions. The focus was the issue of decolonisation. In resolving the decolonisation issue, the ICJ also finally determined the sovereignty issue. It became clear who is the ‘coastal state’
and that UK could not declare the MPA. By extension, this also answered
submissions I and II. The same which the Chagos Tribunal had declined
to resolve on the ground of lack of jurisdiction. In this way, the ICJ AO
represents a landmark opinion. Although it is not legally binding on state

11 Legal Consequences of the Separation of the CA from Mauritius in 1965, Advisory Opinion (Feb.
25, 2019),< https://www.icj-cij.org/files/case-related/169/169-20190225-01-00-EN.pdf> accessed
on 13 August 2019
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parties, it has persuasive authority in that it sets out the international legal
position12.
11 The Court explained when and how the right to self-determination became part of customary international law (CIL). Time was crucial to the
debate. If the right emerged prior to 1965, the UK had a duty to preserve Mauritius’ territorial sovereignty. This duty would exist pending
the exercise of the right by the Mauritian people. If it was the other way
round, then the UK was entitled to divide the colony in 1965 as a matter
of international law. Resolution 1514 was the recognition of the right to
self-determination in CIL.13 The protection of the territorial integrity of a
Non Self-Governing Territory was the direct result of this right. Applying
the Western Sahara case14, the Court opined that after 1960 the excision
of such a Territory would infringe this right. It would not be so “unless
it is based on the freely expressed and genuine will of the people of the
territory concerned.”15
12 The ICJ considered the circumstances surrounding the negotiation of the
1965 LHA. The Mauritian leaders were not entitled to consent to the
excision of the Archipelago without a referendum. Due to this, it considered that Mauritius’ decolonization had not been lawfully completed in
1968.16
13 As regards the second issue, the Court found the UK administration of
BIOT was illegal. The continued management of the CA is an international wrongful act for which it is liable.17 Here, the ICJ provides a powerful echo in more emphatic terms to the Chagos Award. The latter found
that in declaring the MPA, UK had breached its obligations under the
UNCLOS. The Chagos tribunal and the ICJ gave different legal interpretations to the LHA and the obligations which accrued to the UK consequently. In the opinion of the Court, the principle of self-determination
presents an erga omnes character. This means a right which all states have

12 Stephen Allen, ‘The Chagos Advisory Opinion and the Decolonization of Mauritius’ 2019 23
(2) ASIL Insights <https://www.asil.org/insights/volume/23/issue/2/chagos-advisory-opinion-and-decolonization-mauritius> accessed13 August 2019.
13 AO (n.12) [150-153].
14 Western Sahara (Advisory Opinion) [1975] ICJ Rep 12, 32–33.
15 AO (n.12)[160].
16 Ibid [174].
17 Ibid [177].
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a legal interest in protecting.18 UNGA resolution 2625 decrees that all
States are under a duty to cooperate with the UN for the realisation of the
right to self-determination. States are also dutybound in not assisting UK
in further continuation of this internationally wrongful act or they could
be found in breach of international law.
14 After describing the UK administration of the CA as unlawful, the ICJ
did not detail any further how and when the UK should withdraw from
the Archipelago leaving this matter to the UNGA.19On May 22, 2019, the
UNGA endorsed the ICJ AO in relation to the illegal administration of
the CA by the UK. The UNGA motion was backed by 116 states against 6
states in favour of the UK ceasing all administration of the CA and withdrawing from same within a delay of 6 months. It moved for the islands
to be reunited to Mauritius in completion of the process of decolonisation
of Mauritius.20 In this novel development, the UK has been left politically
and diplomatically stranded in the world arena and is to witness a decline
in its diplomatic efficacy with its decision to oppose the UNGA resolution
of May 22, 2019.

Importance of the Advisory Opinion
15 The request raises important issues relating to the right to self-determination, and to whether the UK acted in breach of that right with respect
to the people of Mauritius during the decolonization process. Mauritius
claims that the Mauritian consent to the agreement to detach the Chagos
Islands from Mauritius was not voluntarily given. However, the question
also relates to a dispute between the UK and Mauritius over the sovereignty of the Chagos Islands which the UK has continued to administer
as the British Indian Ocean Territory. This represents a defining moment
in the history of decolonization.
16 David Snoxelle, Co-ordinator of the Chagos Islands All-Party Parliamentary Group is of the view in his article in the Weekly Readers’ Corner of
February 28 to March 6: ‘ Although it is a non binding opinion, it will carry great moral weight in the international community’. His party had long
argued that the extension of the 1966 UK /US agreement for a further
18 Ibid [180].
19 AO (n.12) [178-179].
20

UNGA ‘General Assembly Welcomes International Court of Justice Opinion on CA’ GA1246
<www.un.org/press/en/2019/ga12146.doc.htm> accessed on August 6, 2019.

47

The recent ICJ Advisory Opinion in the case of the Chagos Islanders: Colonialism on Trial
Pareemala D. Mauree

period of 30 years on December 30, 2016 had been the ideal time to reconsider resettlement on the island since 53 of the outer islands have never and will never be needed for defence purposes. But UK opposed same.
The ICJ AO has provided a golden opportunity to revisit those issues.

Contribution to the right to self determination
17 In its AO, the strong condemnation of colonialism provides the recognition of the right to self determination of the Chagossian community. The
right to self determination has been extremely successful in the decolonisation process. The Court taking in the legal reasoning of the Mauritian
team linked self determination to the status of a non self governing territory. Thus it brought together the right to self determination with the
concept of decolonisation. So much so that following the AO, right to
self determination and right to decolonisation have now been equated to
mean one and the same thing.21

The work of the APPG in bringing the UK govt to react on
the AO
18 The Chagos Islands (BIOT) All-Party Parliamentary Group was established in December 2008 to help bring about a resolution of the issues
concerning the future of the Chagossian people and the Chagos Islands.
Over the years, there has been consistent pressure on the UK government
by the All Party Parliamentary Group led by David Snoxell former UK
High Commissioner in Mauritius for it to recognise the rights of the Chagos people and to return the islands to Mauritius.
19 At their 73rd meeting on April 24, 2019, they took the view that UK is
politically and legally obliged to respect the AO. Lord Ahmad, FCO Minister and responsible for overseas territories was invited on repeated occasions and also on April 24 to attend the meeting of the APPG to discuss
how the UK government intends to implement the AO of the ICJ.

21 as per the article of Professor Jan Klebbers, University of Helsinki, ‘Shrinking Self-determination:
The Chagos Opinion of the International Court of Justice’]
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The similarity between dissenting opinion and the ICJ AO
20 The dissenting view regretted that the Tribunal failed to examine the legality of the detachment of Chagos from Mauritius prior to independence.
For the dissenting view, the main issue to be determined was whether the
separation of Chagos was contrary to the legal principles of decolonisation as referred to in UNGA 1514. This is the common element between
the ICJ AO and the dissenting opinion as the AO answered that question
conclusively.
21 The dissenting judges stressed the fact that the UNGA Resolution 1514
had already stated that the detachment was contrary to international law.
Therefore, the Tribunal had jurisdiction by virtue of article 293 of UNCLOS to consider international law rules in relation to decolonisation.
The dissenting opinion is here highlighting an important lacuna which
has been filled by the ICJ. The ICJ AO shows with hindsight the strength,
legal validity and merit of the dissenting opinions.

Inconsistency between the ICJ Advisory Opinion and the
PCA Award 2015
22 The main inconsistency which I note between the AO and the Award is
this:
The Award is based on the premise that the 1965 Lancaster House Agreement
is a valid agreement giving rise to certain rights and obligations to the UK and
Mauritius and that the BIOT legislation is legal and binding.
However, the ICJ advisory opinion challenges the very legality of the Lancaster
House Agreement based on the fact that it was obtained under duress from Mauritius and that there should have been a referendum. There is therefore a material
inconsistency between the ICJ advisory opinion and the PCA Award in the fundamentals which will have an effect on the MPA and the BIOT. It is in my view
affecting the nature of the award as it is operating on a false premise.
23 There is a strong case for the Mauritian government to ask for a revision
of the PCA award in the light of the ICJ advisory opinion. I say so for the
following reasons: It has adjudicated on the issue while there had been no
ICJ opinion. Although the issues dealt with by both tribunal and ICJ were
different, I find that the opinion has an incidence on the PCA Award in
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relation to the Lancaster House Agreement which should not be understated.

Issues which the ICJ opinion should have addressed in relation to decolonisation
24 Contrary to the opinion of the UK Minister on July 3, 2019, the ICJ did
consider the validity of the 1965 Lancaster House Agreement. It stated
that the Lancaster House Agreement was illegal as obtained under duress
by the UK government. However, what the ICJ did not consider is the
legal nature of the 1966 Exchange of Letters between the UK and US in
the perspective of decolonisation.
25 It was important to consider the legal nature of this agreement in international law, whether it was binding towards Mauritius. Especially so as it
led to the creation of the naval base bringing about the forceful removal
of some 1500 to 2000 Chagossians during the period 1968 to 1973. Although the UK had acquired the sovereignty over the BIOT through the
Lancaster House Agreement, the US was in de facto control of the islands
through the 1966 Letters of Exchange.
26 Any opinion on the unfinished process of the decolonisation of Mauritius
should necessarily have considered the nature of the agreement between
the UK and US and its status in international law and whether it was
binding towards Mauritius. It would have been interesting to consider the
role of the US government as well in this perspective of decolonisation.
Since this 1966 exchange of letters between the UK and US is having effect until today. It is the treaty which the UK is basing upon itself to state
that it has sovereignty over the Chagos until 2036 for the US military base
to continue. Had the ICJ considered same, it would have had interesting
repercussions on the issue of inability of Mauritius to implement a resettlement on the Chagos Archipelago of people of Chagossian origin.

The future of the Biot after the ICJ Advisory opinion
27 The future of the BIOT remains a crucial issue after the ICJ advisory opinion. Mauritius will have to consider the avenues open to it. The issue will
be how to make UK comply with it. At present it is stating that it is non
binding and has been relying on the MPA Award of 2015 to maintain its
sovereignty over the BIOT. There will be need to consider the future of the
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BIOT, the future of the military base as well as any policy for the resettlement of the Chagossian community back on the islands.

The future after the ICJ opinion : UN General Assembly
Resolution of May 22, 2019
28 On May 22, the ICJ handed down a resolution taking on board the ICJ
advisory opinion. It pressed for an end to UK’s ‘colonial administration’
of the Chagos islands which include the US air base of Diego Garcia. It
urged the return of the islands to Mauritius within 6 months. There was
discussion of the ICJ advisory opinion and the General Assembly decided to vote on it. 116 countries voted for the advisory opinion, 6 voted
against, and 56 abstained from voting. The African Union, and the non
aligned movement except for Maldives expressed their unreserved support for Mauritius. Australia, Hungary, Maldives, Israel, United Kingdom
and United States voted against the resolution.
29 Although the General Assembly vote is not considered as binding as the
UN Security Council resolutions, this is still considered a symbolic victory against UK and a positive sign for the people of Mauritius and Chagos. The GA took the view that the decolonisation of Mauritius was not
conducted in a manner consistent with the right to self-determination.
It also affirmed that the continued administration of the islands by the
UK constitutes a wrongful act. It pressed upon the UK to cooperate with
Mauritius to facilitate the resettlement of Mauritian nationals, including
those of Chagossian origin in the Chagos Archipelago.

The motion of Patrick Grady, MP before the House of
Commons on July 3, 2019
30 Following the ICJ advisory opinion and the UNGA resolution of May 22,
2019, there was a motion made by MP Patrick Grady on July 3, 2019 in
Westminster Hall for the House to consider the UNGA resolution of May
22, 2019 on the future of the Chagos islands. He urged upon the Minister to meet the APPG to discuss the matter and way forward for the UK
so that the latter does not find itself stranded in political and diplomatic
isolation.
31 In his address the Minister maintained that the UK retained sovereignty
over the Chagos Islands and this was recognised in the MPA Award of
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2015. He qualified the sovereignty of the UK over the Chagos as necessary
in line with the defence needs of the US and UK and for maintaining international peace and security in the world. He deplored that this matter
should have ever gone to the UN as this was a biltateral matter between
the UK and Mauritius and therefore should never have been the subject
matter of an advisory opinion from the ICJ. The stand of the UK government is that the ICJ advisory opinion fails to consider the 1965 agreement
which gives UK sovereignty over the Chagos Archipelago. Likewise the
opinion did not consider the treaty entered into by the UK and US to
maintain UK sovereignty over the Chagos Archipelago until 2036 for the
continuation of the military base.

The incidence of the Advisory Opinion in Bancoult 5
32 The latest Bancoult and Hoareau litigation is an application for the permission to appeal against Divisional Court judgment. The initial judgment concerned the challenge of three decisions of UK govt in 2016.
These concern the decision not to provide Chagossians financial support
for resettlement but rather a support package of 40 million pounds for
them in Seychelles and Mauritius along with the decision not to rescind
the two 2004 Orders in Council denying them the right of abode on the
islands.
33 Permission was granted on grounds 1, 2 and 3 of the Appeal ; especially
on ground 2 , which challenges that the ECHR has no application to the
claimants’case. The Master of the Rolls was of the view that the application
was based on the Advisory Opinion and carried a real chance of success.
The AO came on February 25 whilst the Divisional Court judgment was
on February 8, 2019.

Claim for compensation: Revisit of the ECHR judgment of
2012
34 It is also clear from the ICJ opinion that there have been human rights violations which would make the Chagos Community eligible to a compensation claim for the violation of their rights for the unlawful and wrongful
removal from the islands and all the suffering which they had to face.
35 In 2012, the ECHR in Chagos Islands v UK found the Chagossian claim
for compensation for unjust removal inadmissible since some of them
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had received compensation in the 1982 ruling and that they had no claim
to ‘victim status’. The ICJ AO also throws new perspective in relation to
the sovereignty issue which was not dealt with by the ECHR judgment. It
would be interesting to consider if a claim now at the ECHR would meet
with the same fate.

The ICJ advisory opinion impact in Mauritian National
Assembly
36 Following the ICJ AO, the Mauritiian Parliament debated lengthily on the
AO and UNGA resolution of May 22 and its implications for Mauritius
voted unanimously on July 12, 2019, for Chagos to be constituted as an
electoral district in Mauritius. A special provision of Rs 50 m was made
in the national budget for the project of resettlement of the Chagossian
community.
37 On August 6, 2019, a number of questions in relation to the Chagos Islands and the MPA were addressed to the Prime Minister, Minister of
Home Affairs following the recent ICJ advisory opinion. He was asked as
to whether the Republic of Mauritius will declare the surrounding waters
of the Chagos Archipelago as a Marine Protected Area.
38 He was also asked whether the Chagossians living in UK especially in
Crawley were being pressurised to leave following the recent developments and what assistance was being provided by Mauritius. The Minister of Public Infrastructure was asked whether he is aware if the FCO
is proposing to carry out any Heritage visit of Mauritian of chagossian
origin over the island and whether there was a note verbale of the FCO to
that effect. He replied that he had not received any such note ; However, in
line with the ICJ opinion, the stand of the Mauritian government is that
it is the one which has sovereignty over the islands and will conduct such
visits in the near future.

The question of the MPA following the ICJ Advisory Opinion
39 As it can be seen by the nature of the questions addressed to the PM
in Mauritius, the future of the MPA and BIOT is very much a live issue
following the recent ICJ AO. Any process of decolonisation would mean
returning the sovereignty of Chagos Archipelago back to Mauritius.
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40 Serious discussions would have to be engaged as to the future of the MPA:
whether it will mean an outright nullification of the MPA, if it is to be
maintained, the modalities of its management would need to be dis cussed with the Chagos people on board or using the MPA in the context of a
resettlement which will mean modifying the initial structure of the MPA
to make it fit to the needs of the Chagossian population etc.

The future of the military base after the ICJ AO
41 The main reason why the Chagossians were evicted was to make way for
the island to become a military base. The fact that the AO considered the
Lancaster House Agreement to be illegal and the UK occupation unlawful. It therefore follows that the UK could not legally allow the US to occupy the island for setting up a military base. We can infer that the future
of the military base is a precarious one in the light of the AO.
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CHAPTER 5

ICJ’S CHAGOS ADVISORY OPINION
IN CONTEXT: COMMENDATORE’S
RETURN, OR WORLD COURT TO
OPINE OR TO ADVISE?

Erkan Akdogan

1. Introduction
On 25 February 2019, the International Court of Justice (“ICJ”, “World
Court” or “Court”) handed down an advisory opinion1 (“Chagos Opinion”,
“Chagos Advisory Opinion” or “Opinion”) in relation to questions by United
Nations (“UN”) General Assembly (“UNGA” or “GA”). In sum, in its Resolution
71/292 adopted in 20172, UNGA demanded from the Court to ascertain
I whether the process of decolonization of Mauritius “lawfully completed”3 when the latter gained independence in 1968 while already in
1965, the Chagos Archipelago had been excised by the United Kingdom (“UK” or “Britain”) to form up an “dependent territory”, i.e., the
British Indian Ocean Territory (“BIOT”, composed mainly of islands,
1

For the text, see Legal Consequences of Separation of Chagos Archipelago from Mauritius in 1965, Advisory Opinion, 2019 I.C.J. Rep. 95 (Feb. 25); also produced in 58 I.L.M. 448 (2019). The authoritative text is
in French. Relevant materials can be found at <https://www.icj-cij.org/en/case/169>. Online resources cited
throughout this paper are checked as of 30.04.2021. For references, cf. THE BLUEBOOK: A UNIFORM
SYSTEM OF CITATION (Columbia Law Review Ass’n et al. eds., 20th ed. 2015).

2 For the Resolution, see G.A. Res. 71/292, § 9(a) (June 22, 2017).
3 To one of the members of the Court, there is an important difference in English and French versions of the
Resolution, i.e., “lawfully completed” and “validement mené à bien” [validly carried out], cf. Chagos Opinion,
supra note 1 (declaration of Tomka, J.), § 7.
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islets, banks and atolls detached by UK from both Mauritius and Seychelles) despite relevant GA Resolutions to the contrary; and
II what are the consequences under international law from the continued administration of Chagos by UK (especially under BIOT even
after parts of it were returned back to Seychelles in 1973), including
the inability of Mauritius to resettle its nationals thereon, particularly
those of Chagossian (or “Ilois”) origin?
“Partly” in harmony with the award by Arbitral Tribunal in 20154, the
Court’s ruling in response may be summarized as follows: (i) it has jurisdiction,
(ii) it would comply with the request5 (discretion), and that (iii) process of decolonization of Mauritius was not lawfully completed following the separation
of Chagos, (iv) UK is obliged to end its administration of Chagos as rapidly as
possible, and (v) all UN members are obliged to co-operate with the Organization to complete decolonization of Mauritius.
Accordingly, international body requesting the Opinion and the addressee thereof, i.e., GA declared in Resolution 73/2956 that, inter alia,
I UK is demanded “to withdraw its colonial administration” from Chagos “unconditionally within a period of no more than six months…”
to enable “Mauritius to complete the decolonization of its territory as
rapidly as possible”,
II UK is urged “to cooperate with Mauritius in facilitating the resettlement of Mauritian nationals, including those of Chagossian origin”
in Chagos,

4 In re Chagos Marine Protected Area (Mauritius v. U.K.), 31 R.I.A.A. 359 (Perm. Ct. Arb. 2015) (on marine protected area declared by the UK in and around Chagos, the Tribunal held that bilateral dispute over
sovereignty cannot be heard but in relation to application of UNCLOS in light of 1965 Lancaster House
Accord, the UK breached its international obligations) (hereinafter “MPA Award”). I emphasize “partly”,
since World Court has declared that 1965 Lancaster House Accord “was not based on the free and genuine
expression of the will of the people concerned”, Chagos Opinion, supra note 1, § 172.
5

In ICJ practice, there is no single incident of “discretion” resulting in overturning a request for advisory
opinion, though, its predecessor, Permanent Court of International Justice (“PCIJ”), in one interpretation,
declined a request as such in “Eastern Carelia Advisory Opinion”, cf. Status of Eastern Carelia, Advisory
Opinion, 1923 P.C.I.J. (ser. B) No. 5, at 27f. (July 23) (since USSR had not been a member of the League of
Nations nor had it consented to submission of the dispute to the latter and refused to take part in advisory
proceedings, the Court “finds it impossible to give its opinion on a dispute of this kind”). On this, see e.g.,
H. LAUTERPACHT, THE DEVELOPMENT OF INTERNATIONAL LAW BY THE INTERNATIONAL COURT, at 352-358 (Stevens&Sons 1958); J.A. Frowein, K. Oellers-Frahm, Advisory Opinions, in THE
STATUTE OF THE INTERNATIONAL COURT OF JUSTICE: A COMMENTARY, at 1033-1073, esp.
1048-1051 (A. Zimmermann et al. eds. Oxford Univ. Press 2012).

6 G.A. Res. 73/295 (May 24, 2019) (adopted by 116 votes to 6, with 56 abstentions).
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III UN Member States are called upon to “refrain from any action that
will impede or delay the completion of… the decolonization of Mauritius” and to cooperate with the UN to “ensure… the decolonization
of Mauritius as rapidly as possible”, and
IV UN, its specialized agencies and all other international, regional and
intergovernmental organizations are called upon “to recognize that
Chagos… forms an integral part of Mauritius, to support the decolonization of Mauritius as rapidly as possible, and to refrain from impeding that process by recognizing, or giving effect to any measure
taken by or on behalf of ” BIOT.
After deliberations in GA, among others, the UK and the US voted against
the adoption of Resolution 73/295. Before the voting, UK delegation stated that
(i) ICJ should not decide in cases where a party does not consent to the jurisdiction of the Court, (ii) draft Resolution had gone “beyond” the Opinion, and (iii)
though “opinions may indeed, from time to time, carry weight in international
law,... that does not change the fact that they are not legally binding”7. Following
the adoption thereof, UK delegation rejected it “in full”, pointing out that (iv)
the issue put before GA remains “at heart a bilateral sovereignty dispute” and
(v) “bilateral sovereignty disputes should be resolved by parties themselves”8. In
both speeches, trade and investment, friendship and alliance, security and stability between both UK-US, UK-Mauritius were simultaneously stressed. In both,
Ilois’ removal, deportation and denial of right of abode since 1968 were met

7 U.N. GAOR, 73rd Sess., 83rd plen. mtg. at 9-12, U.N. Doc. A/73/PV.83, p. 9 (May 22, 2019) (in the absence
of Mauritius PM, Pravind Kumar Jugnauth).
8 Id., at 25.
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with “sincere regret” by the same9. Overall, the UK’s attitude10 has comprised, ad
minimum, not to give any effect to the Opinion, conservation of the US military
base in Diego Garcia, denial of return of Chagossians to their homeland, and
offering monetary support to those affected in their stead. Until now, this has
not changed. Interestingly enough, the US has not been too interested in Chagos
case either.
In turn, backed up with the African Union11 and majority of international
community, Mauritius has taken steps internally and internationally to initiate
a process to enable the return of Chagos to its territory while not recognizing
BIOT in any manner. In this, Mauritius has been partially successful at international level. For instance, in a more recent case between Maldives and Mauritius,
the latter was able to obtain from Special Chamber of International Tribunal for
the Law of the Sea (“ITLOS”) considerable recognition. Indeed, the Chamber
found that Opinion “have unmistakable implications” for UK’s claim to sovereignty over Chagos12. Whereas the Chamber overturned Maldives’ preliminary
objection as to UK’s status as an indispensable third party, it is noted that Mauritius’ sovereignty over Chagos “can be inferred from” the Opinion13.
9 Id., at 10, 25. The speaker (Ms. Karen Pierce) affirmed British sovereignty over and “sincere regret about the
manner in which Chagossians were removed” from BIOT, and reiterated determination to improve “livelihoods of Chagossians in the communities where they now live” along with the UK’s plan “to implement a
$50 million support package” to Chagossian communities. Id., at 9-10. On the UK government’s decision
not to support resettlement but to provide a package of £40m over 10 years, see Queen on the application
of Solange Hoareau & Louis Olivier Bancoult v. Secretary of State for Foreign and Commonwealth Affairs
[2019] EWHC 221 (Admin) (first instance) and Queen on the application of Solange Hoareau & Louis
Olivier Bancoult v. Secretary of State for Foreign and Commonwealth Affairs [2020] EWCA Civ 1010 (on
appeal). One should caution regarding British “plan”s which are rarely put into practice, e.g., Chagossians
were only allowed to visit their homeland as late as 2006 though planned much earlier. For plans and criticism, cf. e.g., 637 Parl Deb HL (5th ser.) (2002) col. WA20 ( Baroness Amos’ written answer); 423 Parl Deb
HC (6th ser.) (2004) col. 271WH (Corbyn’s statement). On this, see esp. EVICTION FROM THE CHAGOS
ISLANDS: DISPLACEMENT AND STRUGGLE FOR IDENTITY AGAINST TWO WORLD POWERS,
at xiii (S.J.T.M. Evers, M. Kooy eds. Brill 2011). For background thereto, see Timothy P. Lynch, Diego Garcia,
16 CASE W. RES. J. INT’L L. 101 (1984); André ORAISON, A propos du litige anglo-mauricien sur l’archipel
des Chagos [On the Anglo-Mauritian litigation on Chagos Archipelago], 23 RBDI 5 (1990) and Caecilia
Alexandre, Konstantia Koutouki, Les déplacés des Chagos [The displaced of Chagos], 27 RQDI 1 (2014).
10 Employed here as is in Certain German Interests in Polish Upper Silesia (Ger. v. Pol.), Judgment, 1926
P.C.I.J. (ser. A) No. 7 (May 25).
11 For the latest decision, see Decision on Decolonisation of Mauritius, Assembly/AU/Dec.812(XXXIV) at 1
(Feb. 7, 2021).
12 Delimitation of Maritime Boundary in Indian Ocean (Mauritius/Maldives), Case No. 28, Judgment (Prelim. Obj.) of Jan. 28, 2021, § 173, but see also §§ 229, 245 (Res. 73/295 envisages “modalities” to give effect
to the Opinion, passing of the time-limit strengthens the finding that UK is in continuous breach of its international obligations, but Res. 73/295 is “not directed to” any international court or tribunal) (hereinafter
“Delimitation Award”).
13 Id., § 246.
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Much has been written on Chagos case and Chagossian saga14, particularly after the Opinion. The relevant literature has focused on issues as diverse
as environmental law, human rights, statehood, decolonization, self-determination, imperialism, customary international law, international adjudication, international organization, law of the sea etc.15 Against this backdrop, this paper
purports to intervene in the debate on Chagos case and Chagossian saga, and
to contextualize the case, saga and the Opinion, through the perspective of cultural theory as exemplified by Mozart’s opera, Don Giovanni. In this context,
firstly, relevance of advisory proceedings will be assessed via non-state actors’
pertinence to inter-state disputes on the one hand, and problems surrounding
14 On Chagossian struggle, esp. for right of abode, see S. ALLEN, THE CHAGOS ISLANDERS AND INTERNATIONAL LAW (Hart 2016) (perhaps the most authoritative source on the subject from constitutional,
international legal and human rights perspectives), David Snoxell, Expulsion from Chagos, 36 J. IMPERIAL & COMMW. HIST. 119 (2008) (an insightful account of suffering of Chagossians) and L. JEFFERY,
CHAGOS ISLANDERS IN MAURITIUS AND THE UK FORCED DISPLACEMENT AND ONWARD
MIGRATION (Manchester Univ. Press 2011) (focusing on Chagossians’ “exile” and “struggle” from social
and cultural perspectives).
15 For a useful outlook, see DECOLONIZATION AND THE INTERNATIONAL COURT OF JUSTICE:
NEW DIRECTIONS FROM THE CHAGOS ADVISORY OPINION, esp. at 1-8 (T. Burri, J. Trinidad eds.
Cambridge Univ. Press 2021). To illustrate this variety, some examples are worth citing, along with other
contributions to this book. For a post-colonial perspective, see Kinnari Bhatt, A post-colonial legal approach
to Chagos case and the (dis)application of land rights norms, 15 INT’L J.L. IN CONTEXT 1 (2019); Siphamandla Zondi, The post-colonial is neocolonial in the Indian Ocean region, 12 AFR. REV. 119 (2019). For a
British colonial perspective, see Fernando L. Bordin, Reckoning with British Colonialism, 78 CAMBRIDGE
L. J. 253 (2019); Gail Lythgoe, Asymmetrical international law and its role in constituting empires, 71 N. IR.
LEGAL Q. 305 (2020). For an international security perspective, see Samuel M. Bashfield, Mauritian sovereignty over the Chagos Archipelago?, 16 J. INDIAN OCEAN REGION 166 (2020). For the perspectives
of nationality, self-determination and statehood, see Garth Abraham, Paradise Claimed, 128 S. AFRICAN
L.J. 63 (2011); Andrew Grossman, Nationality and the Unrecognised State, 50 INT’L & COMP. L.Q. 849
(2001); Mamadou Hébié, Was There Something Missing in the Decolonization Process in Africa?, 28 LEIDEN
J. INT’L L. 529 (2015); S. Allen, Self-determination, the Chagos Advisory Opinion and the Chagossians, 69
INT’L & COMP. L.Q. 203 (2019); Victor Kattan, The Chagos Advisory Opinion and the Law of Self-Determination, 10 ASIAN J. INT’L L. 12 (2020). For a law of the sea perspective, see e.g., Lan Ngoc Nguyen, The
Chagos Marine Protected Area Arbitration, 31 INT’L J. MARINE & COASTAL L. 120 (2016). From a perspective of ICJ’s advisory functions and international justice, see Monique Law, The Chagos Request, 9 QMLJ
25 (2018); Stephen Minas, Why the ICJ’s Chagos Archipelago advisory opinion matters for global justice-and
for ‘Global Britain’, 10 TRANSNAT’L LEGAL THEORY 123 (2019) and Guiseppe Puma, Preliminary Questions in the ICJ Advisory Opinion on the Legal Consequences of the Separation of the Chagos Archipelago from
Mauritius in 1965, 79 HEIDELBERG J. INT’L L. 841 (2019). For an environmental law perspective, see Peter
H. Sand, The Chagos Archipelago Cases, 2013 GLOBAL CMTY. 125 (2013); Milan J. N. Meeterbhan, Re-examining the Chagos Marine Protected Area Arbitration, 45 ENVTL. POL’Y & L. 248 (2015). For a customary
international law perspective, see Indigenous Ancestral Lands and Customary International Law, 32 U. HAW.
L. REV. 391 (2010); Orfeas C. Tassinis, Customary International Law, 31 EJIL 235 (2020). For a human
rights perspective, see e.g., D. Vine, P. Harvey, S.W. Sokolowski, Compensating a People for the Loss of Their
Homeland, 11 NW. U. J. INT’L HUM. RTS. 149 (2012); Caecilia Alexandre, Konstantia Koutouki, No Way
Home for the Chagossians, 2018 INT’L J. MINORITY & GROUP RTS. 1; Thomas Burri, Two points for the
International Court of Justice in Chagos, 55 QIL Zoom-Out 93 (2018) (see also contributions to that volume)
and supra notes 9, 14.
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multiplication and relevance of international fora to settle the same on the other.
For that purpose, the two themes will be taken in combination related to Chagos case and Chagossian saga. Then, pertinence of cultural theory in conceiving,
contextualizing and interpreting international legal problems will be evaluated
in Chagos case and Chagossian saga through the example of Don Giovanni. In
conclusion, it will be argued that though open to criticism and underutilized, ICJ
advisory proceedings retain crucial importance for pacific settlement of disputes
as indicated by the Opinion.

2. A closer look at Chagos Advisory Opinion from substantial and procedural perspectives: to opine or to advise?
In this section, I will try to contextualize the Opinion in terms of advisory
functions of the World Court via non-state actors’ pertinence to inter-state disputes on the one hand, and problems surrounding multiplication and relevance
of international fora to settle the same on the other. In this, I will point out to the
evaluation that the Opinion involves main characteristics of advisory opinions in
general and how the Opinion conforms to the designation of advisory proceedings in activity of World Court and in institutional setting and legal framework.
Since its inception in law and practice of international courts and tribunals,
advisory functions have been treated with considerable confusion and in comparison to national courts, particularly that of UK16. Today, advisory proceedings are not
peculiarity of ICJ. Along with regional human rights courts (e.g., European Court
of Human Rights, Inter-American Court of Human Rights), most, if not all of the
international courts and tribunals are vested with advisory functions. At the most
fundamental level, this growth is probably owed to growing need for and relative
importance of further participation of judicial bodies in activities of international
organizations and institutional setting and legal framework in which they operate.
Evolution of advisory proceedings of the World Court in relation to international organization, namely, through League and UN is illuminative in this respect as, initially,
PCIJ was not projected as an organ of League of Nations in contrast to ICJ, which is
the principal judicial organ of UN (Charter, art. 7, 92). However, semantically, and
historically, already through adoption of the Covenant of the League of Nations in
1919, the then projected PCIJ would have powers to render advisory opinions “upon
any dispute or question referred to it by the Council or by the Assembly”17 (Covenant,
art. 14). The institutional link, therefore, in this sense, was established between PCIJ
and League even before foundation of PCIJ in 1922. Interestingly, this part of activity
16 For an early example, see Manley O. Hudson, Advisory Opinions of National Courts and International
Courts, 37 HARV. L. REV. 970 (1923-1924).
17 For the text, see DOCUMENTS ON THE LEAGUE OF NATIONS, at 355f. (C.A. Kluyver ed. 1920).
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of PCIJ was not reflected into PCIJ Statute until its revision in 1929 whereas PCIJ
had already rendered 18 opinions between 1922 and 1930 guided by Rules of Court
alone18. In our opinion, main source of confusion as how to conceive advisory powers
and opinions of PCIJ (27 in total) was, indeed, relevant to organization of League and
international organization in general. Upon perusal of law and practice thereof, it is
discernable that Council was not only an organ vested with powers to deal with any
matter affecting the world peace but also to settle disputes between states itself19. It is
in this latter aspect that contentious jurisdiction and advisory functions have merged
and led to confusion. Furthermore, UN Charter, ICJ Statute and international practice
apparently attempted to resolve this confusion in favor of strengthening UN Organization20. And it is, in this vein, to the detriment of settlement of inter-state disputes
through UNGA and UN Security Council, which, in turn, are competent to request
advisory opinions along with those organs and specialized agencies empowered by
GA (Charter, art. 96; ICJ Statute, art. 65). Otherwise put, Charter law envisages that
only “legal questions” may form subject of request for advisory opinions without regard to underlying dispute but with considerable regard to abstract questions21. However, it would be superfluous to assume that through adoption thereof, ICJ advisory
opinions have gained relevant weight in practice. To the contrary, situation on the
ground seems less affected by such opinions or opinions are framed in a way not to
propose any alteration to the situation on the ground indeed22. Suffice it to mention
that among 27 opinions in general, for the former, one may note Wall Opinion, and
for the latter, Nuclear Weapons Opinion or Kosovo Opinion.

18 On this, cf. Charles de Visscher, Les avis consultatifs de la Cour Permanente de Justice Internationale, in 26 (I)
RECUEIL DES COURS, at 5-76 (1929) and Démetrè Negulesco, L’évolution de la procédure des avis consultatifs de la Cour Permanente de Justice Internationale, in 57 (III) RECUEIL DES COURS, at 5-96 (1936).
19 For a useful account, see S. ROSENNE, THE INTERNATIONAL COURT OF JUSTICE, at 441-443 (A.W.
Sythoff 1961) but see also Paul C. Szasz, Enhancing the Advisory Competence of the World Court, in 2 THE
FUTURE OF INTERNATIONAL COURT OF JUSTICE, at 499-549 (L. Gross ed. Oceana 1976). Assembly
had never requested advisory opinion. In turn, Council have transmitted such requests pertinent to states
and international organizations, most notably, ILO.
20 Id., at 443-445.
21 On this, see Rosalyn Higgins, A comment on the current health of Advisory Opinions, in ESSAYS IN HONOUR OF SIR ROBERT JENNINGS, at 567-581 (V. Lowe & M. Fitzmaurice eds. Cambridge Univ. Press
1996). In contrast to League practice, of all 27 advisory opinions by ICJ, most are requested by Assembly.
22 For a challenging insight, see Martti Koskenniemi, Advisory Opinions of the International Court of Justice as
an Instrument of Preventive Diplomacy, in INTERNATIONAL LEGAL ISSUES ARISING UNDER THE
UNITED NATIONS DECADE OF INTERNATIONAL LAW, at 599-619 (N. Al-Nauimi, R. Meese eds.
Martinus Nijhoff 1995).
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Taken at its face value, in terms of the letter of Charter law and as is commonly
agreed, advisory opinions are not legally binding per se23. Therefore, in other words,
formally the Chagos Advisory Opinion is not res judicata under Articles 59 and 60 of
ICJ Statute24. And, this has several consequences in procedural terms on the one hand,
and substantial terms on the other. On procedural side, it is notable that ICJ has not
declined the request on discretion. Since, unlike contentious jurisdiction, the Court
has “a discretionary power to decline to give an advisory opinion even if the conditions of jurisdiction are met”25. Moreover, ICJ also found that there are not “compelling reasons” to decline the request in relation thereto26. In this connection and on
the substantial side, ICJ remarked that pronouncement of divergent views expressed
by Mauritius and UK does not mean that there is a bilateral dispute27. In its extreme,
even if there is a divergence of views between GA and UK as was similarly the case in
Namibia Opinion28 such differences cannot be taken as a compelling reason. Accordingly, non-circumvention principle is retained whereas state consent is mandatory to

23 For the Court, qua “an organ of UN”, an advisory opinion is a “reply” and “represents its participation in
the activities of the Organization”, see Interpretation of Peace Treaties with Bulgaria, Hungary and Romania,
Advisory Opinion, 1950 I.C.J. Rep. 65, at 71 (Mar. 30); also Declaration of Tomka, supra note 3, § 3, and compare e.g., Frowein/Oellers-Frahm, supra note 5, at 1053 (“It is clear that advisory opinions have no binding
force as such” and “...the statements... in an advisory opinion will normally have important legal effects”). However, in some instances, e.g., “headquarters agreements” between UN itself or other institutions and a host
state, “decision” of the Court shall be legally binding, cf. Convention on the Privileges and Immunities of the
UN art. 8 (§30), Feb. 13, 1946, 1 U.N.T.S. 15, 30 (1946-1947) (“differences” between UN and a member state
shall be decided as per an advisory opinion by ICJ). On this, see also G. Bacot, Réflexions sur les clauses qui
rendent obligatoires les avis consultatifs de la C.P.J.I et de la C.I.J., 84 RGDIP 1027 (1980); Szasz, supra note
19 and R. Ago, “Binding” Advisory Opinions of the International Court of Justice, 85 AM. J. INT’L L. 439
(1991) (“The essential common feature of these provisions is that they characterize the opinion requested... as a
‘decision’ in relation to the dispute at issue; that is, they confer ‘binding force’ on the opinion for the parties to the
dispute”).
24 On this qualification and its consequences, see Application of Convention on Prevention and Punishment
of Crime of Genocide (Bosn. & Herz. v. Serb. & Montenegro), Judgment, 2007 I.C.J. Rep. 43, §§ 125-128
(Feb. 26) and Application of Convention on Prevention and Punishment of Crime of Genocide (Croat. v.
Serb.), Judgment, 2008 I.C.J. Rep. 412, § 104 (Nov. 18).
25 Chagos Opinion, supra note 1, §§ 63-64.
26 Id., §§ 74, 78, 82 (complexity of the facts do not hinder the Court, advisory opinion would assist GA in its
functions, advisory opinion would not conflict with MPA Award).
27 Id., § 90.
28 Legal Consequences for States of Continued Presence of South Africa in Namibia (South West Africa)
Notwithstanding Security Council Resolution 276 (1970), Advisory Opinion, 1971 I.C.J. Rep. 16, § 34. In
that case, South Africa had never rejected the jurisdiction of ICJ.
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establish jurisdiction in contentious cases29. At best, taking the underlying dispute into
consideration, one may characterize Chagos Advisory Opinion as a “quasi-institutional” one in terms of Chagos case30.
But are not findings of the Court significant for the settlement of the dispute
between Mauritius and UK in relation to Chagos? To ICJ, this link is provided by
function and locus of GA in UN setting in terms of decolonization, of which relevance
to issues in the request of GA are “inseparable”31. Of particular interest in this context
is ruling in Delimitation Award32 to the effect that Opinion overruled MPA Award
since rationae materiae was different between the two and more concretely, though
advisory opinions are not legally binding, “an advisory opinion entails an authoritative statement of international law on the questions with which it deals”33. In short,
though UK attitude is persistent, international legal consequences suggest otherwise.
But factual situation favors UK’s attitude and presence of US military base in the largest part of Chagos, i.e., Diego Garcia. How?
Creation of BIOT in 1965 before the independence of Mauritius and lease of
Diego Garcia (“island of shame”) to the US by the UK are pertinent to answer that
question34. To cut the long story short, the US decided to found a military base in
Indian Ocean and agreed in fundamentals with UK in 1964. Almost simultaneously,
the UK agreed with Mauritius and Seychelles for detachment of Chagos in return
for compensation to latter governments, landowners and payment for resettlement
costs in 1964 and 1965 (partly in Lancaster House Accord35), and BIOT was created in
1965. The UK exchanged notes with the US on the latter’s installation and operation of

29 On this, see Monetary Gold principle, see Monetary Gold Removed from Rome in 1943 (It. v. Fr., U.K.,
U.S.), Judgment, 1954 I.C.J. Rep. 19, at 32 (June 15). Therefore, in advisory proceedings, the Court has repeatedly checked against any “circumvention” of the latter. On “non-circumvention principle” regarding
the Opinion, see Chagos Opinion, supra note 1 (declaration of Xue, J.) (as per jurisprudence of the Court,
existence of a bilateral dispute may not and should not prevent the same from giving an advisory opinion
whereby the present Opinion does not include a bilateral dispute between the parties and the nature and
object of the request is to assist UNGA, not to resolve a territorial dispute between UK and Mauritius).
30 On this, see Szasz, supra note 19, at 507f.
31 Chagos Opinion, supra note 1, § 88.
32 supra note 12.
33 Id., §§ 138-139, 202 (for the quotation), 214-215.
34 On this, see FIFTY YEARS OF THE BRITISH INDIAN OCEAN TERRITORY (S. Allen, C. Monaghan
eds. Springer 2018); A. JACKSON, WAR AND EMPIRE IN MAURITIUS AND THE INDIAN OCEAN,
at 176-186 (Palgrave MacMillan 2001) and D. VINE, ISLAND OF SHAME (Princeton Univ. Press 2009).
35 supra note 4. The Accord also provided the return of Chagos to Mauritius without compensation if the need
for use thereof no longer existed and reserved the verbal agreement on minerals, fishing and prospecting
rights, cf. MPA Award, supra note 4, § 73 and Chagos Opinion, supra note 1, § 117.
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such base in Chagos for fifty years in 196636 whereby Mauritius gained independence
in 1968. Between 1968 and 1973 Ilois have been exiled mainly to Mauritius or Seychelles, and in 1972 Mauritius and the UK agreed on payment by the latter of £650k to
the former for the costs related to the displaced from Chagos. In relation to Mauritius’
claims in international fora to settle the score with the UK since 1980, the latter agreed
to pay several Chagossians in 1982 (£4m) while acting “unconscionable”37. Through
the end of 1990’s, Chagossian saga have gained momentum and culminated in a series of litigations (initiated by Louis Olivier Bancoult and others) before British38, US
courts39, and the European Court of Human Rights40, all of which failed in one way
or another. Despite the Opinion, the UK attitude have persisted, so the Chagossian

36 Exchange of notes constituting an agreement concerning the availability for defense purposes of BIOT,
U.K.-U.S., Dec. 30, 1966, 603 U.N.T.S. 273 (1967).
37 For this remark, see Chagos Islanders v. Attorney General, Her Majesty’s British Indian Ocean Territory
Commissioner [2003] EWHC 2222 (QB) [569].
38 see e.g. Queen v. Secretary of State for Foreign and Commonwealth Office ex parte Bancoult [2000] EWHC
413 (Admin) [57]; Queen on the application of Louis Olivier Bancoult v. Secretary of State for Foreign
and Commonwealth Office [2006] EWHC 1038 (Admin) [170] (first instance) and Secretary of State for
Foreign and Commonwealth Affairs v. Queen (on the application of Bancoult) [2007] EWCA Civ 498 (on
appeal); R (on the application of Bancoult) v. Secretary of State for Foreign and Commonwealth Affairs
[2008] UKHL 61 [45], [67]; R (on the application of Bancoult (No 2)) v. Secretary of State for Foreign and
Commonwealth Affairs [2016] UKSC 35 [75]; R (on the application of Bancoult No 3) v. Secretary of State
for Foreign and Commonwealth Affairs [2018] UKSC 3 [63]; supra note 9, 36. See also Human Rights Committee: Consideration of reports submitted by States parties under article 40, U.N. Doc. CCPR/C/GBR/CO/6,
§ 22 (July 30, 2008) (regretting the omission of BIOT in the relevant report of the UK under consideration
and welcoming the cited ruling, the Committee calls for the UK to ensure that Ilois can return home and to
indicate what measures have been taken).
39 Olivier Bancoult et al. v. Robert S. McNamara et al., 445 F.3d 427, at 435, esp. 436-438 (2006) (Court affirmed political question doctrine which provides that “judiciary properly defers to the political branches in
such cases” but “not every political case presents a political question”. The upheld decision was related to a
case based on US Government’s forcible removal of the Ilois. The appellants agreed that the foreign policy
decision to establish a military base in Chagos was subject to a “political question into which no court might
not interject its judgment”; however, they argued that subjecting Chagossians to “egregious and illegal conduct during the depopulation process” and the “manner in which the policy decision had been implemented”,
as distinct from “policy decision” itself, were unlawful. US Court of Appeals, in turn, held that policy and
its implementation “constitute a sort of Möbius strip” that they “cannot severe without impermissibly impugning past policy and promising future remedies that will remain beyond” their “ken” whereas “individual
appellees were all high-level executive officers who inherently possessed a large measure of discretion…”, and
“when authorized acts allegedly included removing an entire community from their home islands, transferring
them elsewhere, and replacing their community with a military base, the use of harsh measures in the course
of completing… tasks cannot be unexpected”. Founding the final decision on “separation of powers concerns
that prevent the court from examining claims against the United States”, the same declared that the claims
“presented non-justiciable political questions”). On “implacably and admirably forthright position” of UK
and US courts, see Anthony Anghie, Politic, Cautious, and Meticulous, 111 AJIL UNBOUND 62, 63 (2017).
40 Chagos Islanders v. U.K., 35622/04, ECtHR, § 87 (Dec. 11, 2012).
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saga41. Central issue in Chagossian saga is, particularly, 2004 prerogative Order in
Council, affirming the basic tenets of 1971 Immigration Ordinance issued by BIOT
Commissioner, which clearly states that “no person has the right of abode” and “no
person is entitled to enter or be present” in BIOT (9). This prohibition will last until
2036 since the UK extended lease of Diego Garcia for another 20 years in 201642, i.e.,
well before the Opinion (2019).
Effects of Chagossian saga is, for obvious reasons, at the core of the Chagos
case. However, since Chagossians do not have a political body of their own their case
against UK in legal terms is, by definition, fragmented. As mentioned above, bulk
of such claims corresponds with the findings in Opinion43 and Resolution 73/295.
Since most of Chagossians are either in the UK, Mauritius or Seychelles, it is highly
doubtful that a comprehensive settlement of Chagossian saga and Chagos case could
be reached in foreseeable future44. Even for this reason alone, I suspect that the then
proposal to list BIOT as a non-self-governing territory to activate supervision of UN
bodies would have been fruitful45. Simply put, if one tenet of UN Organization has
been human rights, advisory functions of ICJ do not and cannot correspond to that
aspect of the institutional setting. And, it is regrettable that, to date, there has been no
judicial formula to cover cases akin to Chagos, to encapsulate those like Chagossians.
Bearing these in mind, other questions not to answer are: was not ICJ aware of prolongation of lease until 2036 in handing down the Opinion? Further, is it possible that
majority of ICJ were informant thereof and rendered the Opinion as we know it? Or,
is not the UK’s attitude undermining judicial functions and role of ICJ? If not, was ICJ
also aware of it? Does it have anything to do with clear cut, if not rushed, legal analysis
41 On current state of affairs, recent litigation and assessment, see Chris Monaghan, Challenging the United
Kingdom’s Decision not to Support the Resettlement of the Chagos Islands, 2021 JUD. REV. (published online).
42 Henry Mance, Extended US lease blocks Chagossians’ return home, FINANCIAL TIMES (Nov. 16, 2016).
43 Chagos Opinion, supra note 1, § 25-53, 92-131, esp. 113-131. But see also Evers/Koy, supra note 9.
44 For ICJ’s narrative of UNGA Resolutions throughout 1960’s, esp. G.A. Res. 2066 (XX) on the “Question of
Mauritius” and G.A. Res. 2625 (XXV), see Chagos Opinion, supra note 1, §§ 34-41, 163-169 and compare
Id., (separate opinion of Cançado Trindade, J.), esp. §§ 13-28. Inter alia, on Chagossians’ right of self-determination and non-existence of GA’s demand as to completeness of Mauritius’ decolonization, see Separate
Opinion of Gaja, supra note 1, §§ 1, 2, 5, 6. African Union not only supported Mauritius arguments in
advisory proceedings in general, but also, in particular relevant decisions of Union taken into consideration
by ICJ to establish its Opinion. This is how I interpret Union’s support for self-determination based on will of
people of Chagossian origin, cf. Written Statement of the African Union, supra note 1; Written Reply of the
African Union, supra note 1; Written Comments of the African Union, supra note 1. This is also where Chagos differs from Comoros, for instance, since for the latter, a separate voting (independence referendum)
held in 4 islands and only Mayotte has remained under French administration as an overseas territory (un
territoire d’outre-mer) upon G.A. Res. 3291 (XXIX) (Dec. 13, 1974).
45 For the proposal, see Stephen Allen, International Law and the Resettlement of the (Outer) Chagos Islands,
8 HUM. RTS. L. REV. 683, at 701 (2008). From the perspective of advisory proceedings, following Szasz,
analysis as to locate and advisory opinion as a “quasi-contentious” one would not be helpful, see Szasz, supra
note 19, at 506.
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of ICJ pertaining to both questions in the request and giving the Opinion, especially in
comparison to other recent advisory opinions? Is ICJ’s advisory competence is limited
to opine on an abstract question of law or includes primarily to advise international
bodies enjoying the right to request such opinions from ICJ? Answers to these questions will remain unknown to anyone, even perhaps to majority of ICJ, but insofar
as the UK attitude remains, the outcome of the Opinion will make us ask these and
similar questions time and again46.

3. Chagos case and Chagossian saga from the perspective of
Mozart’s Don Giovanni
UK’s principled “No!” is strangely akin to the situation that of Don Giovanni versus surreal la Statua of Commendatore; just as the scene where Commendatore orders “to decide” on whether to come to hell for a dinner with him
(Risolvi!), Giovanni responds, “already resolved” (Ho gia risolto) as a prime example of principled evil through the end of Act 2 in Mozart’s Don Giovanni.
This is further attested by the abrupt legal situation created by the UK’s attitude
whereby ICJ opined as mentioned above, the UK had already decided the merits
of the Opinion otherwise, and also the fate of “Chagossian saga” by accepting national courts’ judgments, extending the lease in 2016 and closing the door on any
future settlement unless it decides otherwise, which seems unlikely, i.e., gone is
“sincere regret”. Furthermore, based on MPA Award (though the Opinion rejects
this), one also has to bear in mind that even if need for defense facilities disappeared, which would result abolishing BIOT and reverting Chagos to Mauritius,
this would be made upon UK and US decisions to that effect47.
As hinted above, the analysis provided in the former section, paradoxically, creates a splendid opportunity to reflect cultural theory into international
legal theory and international adjudication, through the Opinion and its underlying dispute in the context of international organization, practice and international law in general. This enterprise in its entirety, in turn, would go beyond the
limits of this paper. In this, suffice it to mention that any possible relation of law
and legal theory to cultural theory is not a new phenomenon in legal scholarship
46 That is why, we always remind our students to read, if any, declarations, separate or dissenting opinions of
Judges Cançado Trindade, Tomka or Gaja for a more refined understanding of a case and a majority opinion.
47 MPA Award, supra note 4, § 448 (Tribunal ruled, inter alia that Mauritius was entitled to and did rely upon
the Lancaster House Accord to return Chagos to Mauritius when no longer needed for defense purposes).
For ICJ’s opinion, see Chagos Opinion, supra note 1, § 172 (“it is not possible to talk of an international
agreement, when one of the parties to it, Mauritius, which is said to have ceded the territory to the UK, was
under the authority of the latter”). For the legal value of arbitral awards in ICJ practice, see V. Lanovoy, The
authority of inter-state arbitral awards in the case law of the International Court of Justice, 32 LEIDEN J. INT’L
L. 561 (2019).
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in general and international legal scholarship in particular. However, in my opinion, there are couple of points to be made from the point of cultural theory pertaining thereto especially borrowing from readings of Mozart’s Don Giovanni48
in relation to the Opinion and its underlying dispute. And, in this, perspectives
from African decolonization, Commonwealth and comparative analyses of UK
and Russia (especially transition from USSR to Russian Federation) would be
enlightening.
Conventional wisdom or any spectator would suggest that Mozart’s Don
Giovanni (Prague 1787, Vienna 1788) is one of the works in the opera history which follows the story of a courtier in the form a primordial force which
threatens the very consistency of social edifice in general and any law and morality in particular. As portrayed in the operatic setting, Giovanni is a freelancer
who takes the life of Commendatore in the beginning of Act 1 only to meet with
eternal justice in the form of a living dead of Commendatore appearing through
the end of Act 2. He does not even have an aria of his own, except several notes
long ‘champagne aria’ (Finch’han dal vino). Form of the opera is mentioned as
“buffa” by Mozart himself, however, there are darker elements resembling “seria”
as well. As is the case for Don (or Dom) Juan, Giovanni is after courting as many
women as possible. But unlike Casanova, Giovanni does not represent an 18th
century bourgeois freethinker, he is rather after a call of duty. In other words,
Giovanni “brought libertinage to the point of its ‘self-negation’ and transformed
resistance to Duty into the Duty to resist”: when he adds new ones to his list, it is
not made out of his lust; but rather it is that adding to the list itself what makes
himself Giovanni. Therefore, he is after a thing which does not exist, i.e., “he
is condemned to an unending metonymic movement”. Otherwise put, he represents, through punishment, destruction or sacrifice, potency of impotence49.
From another perspective, Giovanni damages happiness of others “not out of
misanthropy” but as “embodiment of happiness”. As a comedy (i.e., “buffa”), he
“personifies a principle”, that of vice. But, unlike the established rules of genre,
“buffa community”, composed of his servant, abandoned wife, Commendatore’s
daughter, her love, a peasant and the latter’s fiancée are unable to teach him or
incorporate him into their community. As the Vienna (1788) version suggests,
as soon as Giovanni vanishes, the community dissolves; each character goes his
or her own way, i.e., “the uncorrected hero must be chastised”, as “comedy has to
face tragedy… members of buffa community win, but their happiness is so much
weaker than Giovanni’s literal and principled happiness”. Simply put, from the
48 On Mozart’s operas, cultural theory and legal-political theory, see I. NAGEL, AUTONOMY & MERCY:
REFLECTIONS ON MOZART’S OPERAS (M. Faber, I. Nagel trans. Harv. Univ. Press 1991) (1988). My
reading of Don Giovanni rests on excellent analysis by Nagel and S. ZIZEK, FOR THEY KNOW NOT
WHAT THEY DO: ENJOYMENT AS A POLITICAL FACTOR, at 112-116 (Verso 2d ed. 2008) (1991).
49 On these themes, see Zizek, supra note 48.
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communitarian perspective, it denotes the impotence of the omnipotent. Thus,
in a way, the content of seria is transformed into the form of buffa, so there is
neither forgiveness (buffa) nor mercy (seria). Don Giovanni, in these senses, is
perhaps the last proper buffa in form and at the same time the last proper seria
in content, it “ends where it began: at the mythically immobile, prohibitive commandment from above”. How? Giovanni cannot receive mercy, since “he does
not entreat”50.
At the time around Mauritius’ independence, the Commonwealth had
been going through crucial structural changes51. In that aspect, at least to some
commentators and to some extent, the overall opinion pointed to continuance
of colonial rule in several parts of British imperial rule; and this, in turn, even
amounted to make electoral arrangements in constituencies, i.e., representation
of dependencies in imperial center, as seen in Mauritius52. In terms of basic law
of Mauritius, the then Colony, it is not surprising in this sense that it was qualified as “an unusual, hybrid system of laws, derived from French and English
sources”53. From this perspective, in terms of international law, the UK seemed
to give effect to relevant GA resolutions on self-determination54. Connectedly, the most decisive Resolutions being 1514 (XV) and 2625 (XXV) (the latter
absent in the UNGA’s request for advisory opinion), both underlying national
unity and territorial integrity55 and not excluding, e.g., uti possidetis to form

50 On these themes, see Nagel, supra note 48, at 38-46.
51 On this, see e.g., S.A. de SMITH, THE NEW COMMONWEALTH AND ITS CONSTITUTIONS, at 17
(Stevens&Sons 1964) (“From the ashes of dead doctrine a new fundamentalism may yet arise. But t he basic
rules of the Commonwealth today are modest in scope and p retension, offering a tract for the agnostic rather
than a creed for the z ealot. They are concerned almost exclusively with the acquisition, c ontinuance and discontinuance of membership; on the incidents of m
 embership they have little to say. They have grown out of practice;
they a re to be defined by reference to communis opinio; they may be modified or d iscarded when expediency
calls for change. To invest them with proleptic i mmortality would be fatuous. To deduce further implications
from them is a hazardous enterprise. They are rules of convention, not of strict law–a s hadowy framework of a
shifting structure”).
52 Id., at 119, 128.
53 K. ROBERTS-WRAY, COMMONWEALTH AND COLONIAL LAW, at 729 (Stevens&Sons 1966).
54 On relevance of this and its implied link to customary international law, see Chagos Opinion, supra note 1,
§§ 149-153; but see also M. SHAHABUDDIN, MINORITIES AND THE MAKING OF POSTCOLONIAL
STATES IN INTERNATIONAL LAW, at 96f. (Cambridge Univ. Press 2021).
55 G.A. Res. 1514 (XV) (Dec. 14, 1960) and G.A. Res. 2625 (XXV) (Oct. 24, 1970). On the interpretation of
these Resolutions which affected the Court in Chagos Opinion, see Western Sahara, Advisory Opinion,
1975 I.C.J. Rep. 12, §§ 55-59 (Oct. 16).

68

The Contribution of the Case-Law of International Courts and Tribunals to the Development
of International Law
p.055 - p.072

part and parcel of applicable law qua customary international law as is common,
formed up of two elements56, i.e., opinio iuris and consuetudo57.
From another perspective, in turn and as the Lancaster House Accord
suggests, in the wake of its independence Mauritian representatives appear to
ease the way for independence by giving some sacrifices in respect of territorial
integrity with which they expected to deal in international fora, especially GA
in the future58. Is not this attitude of the then representatives of Mauritius represent Giovanni, i.e., potency of impotent? Furthermore, is not this an instance
of transformation of resistance to duty into duty to resist in the context of African self-determination? Connectedly, another factor is relevant to this analysis
pertaining to the British “empire”. In the relevant literature, some authors even
suggest that in terms of “trauma of loss of empire”, controversies surrounding
the UK including but not limited to Chagos for instance, represents a case for
comparison with Russia59. This might hold acceptable if one reads relevant lines
as an implication of a seria, however, is not this implication is another instance

56 For a recent examination and critique from a TWAIL perspective, see B.S. CHIMNI, Customary International Law: A Third World Perspective, 112 AM. J. INT’L L. 1 (2018) (on the intimate link between rise,
consolidation, and expansion of European capitalism since 19th century, and material and formal sources of
international law in the sense that both traditional and modern conceptualizations of customary international law support global capitalism in turn).
57 Chagos Opinion, supra note 1, §§ 142 (evolution of law since the adoption of Resolution 1514), 150 (defining moment-clarifying content and scope of the right), 152 (declaratory quality of Resolution 1514), 155 (on
such character of Resolution 2625).
58 On this, see e.g., O.C. Okafor, After Martyrdom, 41 HARV. J. INT’L L. 503, 511-514 (2000) (focusing on
unity of developing countries in the erasure by European powers of statehoods of diverse polities that once
inhabited the geo-political spaces that these countries now occupy, and criticizing the pragmatic policies –at
times, resulting in legitimation of colonial erasure and violence by colonizers– pursued by newly independent post-colonial states in Africa esp. in 1960’s); Tiyanjana Maluwa, Reimagining African Unity, 9 AFR. Y.B.
INT’L L. 3, 24-31 (2001) (transformation of Organization of African Unity to African Union is analyzed
from the perspective of its Constitutive Act, and in particular relation to our topic, emphasizing that the “fact
that African countries have re-affirmed [uti possidetis] principle in the Constitutive Act is itself an indication
that, whatever may be the ultimate dream of politically united continent, for the present the African Union is
viewed as an organization of independent and sovereign States which will continue to exist within their respective inherited colonial boundaries”, namely the newly independent states protected borders established under
colonial rule). But see also Shahabuddin, supra note 54, at 93f. (on the link between decolonization and uti
possidetis for national elites as founders of independent African post-colonial states and “pragmatic need to
avoid letting ‘chaos’”).
59 What I have in mind is Bill Bowring, The Russian Federation and the Strasbourg Court, in THE UK AND
EUROPEAN HUMAN RIGHTS: A STRAINED RELATIONSHIP?, at 416 (K. S. Ziegler et al. eds.
Bloomsbury 2015) (“In the twentieth century both Britain and Russia suffered the trauma of the loss of empire, a process that h as not yet run its course, Britain’s continued occupation of the Falkland Islands, Gibraltar
and the C
 hagos Islands (Diego Garcia) in the British Ocean Territory, a colony created in 1965, are all hugely
c ontroversial... – Both countries suffer existential crises, and agonise over what each stands for –what a re their
mission– without empire...”).
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of Giovanni, apropos of form of buffa with seria content? In this aspect, the UK
attitude is informed: it does not deserve mercy, since it does not entreat.

4. Conclusion
Relying on the above, I argue that the “void” or “vacuum” created by
the UK attitude upon the Opinion and Resolution 73/295 is culmination of an
unlawful and unjust situation created by the UK and the US. This, in turn, is
not only created by “territory without people” nor right without state, is part of
Chagossian saga, which cannot and could not be avoided by the emergence of
African Union (formerly, Organization of African Unity) and “silence” of UNGA
for a considerable period of time (since Mauritius’ independence in 1968 until
recent times), both as to be seen from the written and oral proceedings of the
Opinion60, and in particular, tied to UN system of non-self-governing territories61. In these senses, the UK continues to violate its international obligations as
per main findings of the Opinion. At the level of Chagossian saga, in turn, the
realization of locating human rights in the international legal framework within which ICJ operates stand as a considerable issue; and regional human rights
courts, especially European Court of Human Rights and other relevant human
rights treaty bodies might offer, hopefully, more concrete solutions than before
based on findings of ICJ in Chagos Advisory Opinion.
Both the ongoing litigation in Chagossian saga and relevant disputes in
relation to Chagos case suggest that non-state actors are pertinent to inter-state
disputes on one hand, and problems surrounding multiplication and relevance
of international fora to settle such disputes are on the rise, on the other. These,
overall, have affected the efficiency of Chagos Opinion in particular. Connectedly, this is not only attested by the UK’s attitude but also underlined by the strong
support of majority of the international community to Mauritius. Along with
African Union’s support and backed up with Resolution 73/295 of GA, MPA
Award before the Opinion and Delimitation Award after the Opinion attest to
this understanding and point to the satisfactory resolution of the underlying dispute of the Opinion. As noted by Sir Lauterpacht, there

60 cf. supra note 1 (declaration of Abraham, J.) and supra notes 43, 46 and accompanying texts.
61 Body governing trusteeship system is the UN Trusteeship Council in cooperation with, and at times under supervision of, UNGA, the former of which has been ineffective since Palau’s independence in 1994.
For Mauritius in particular, along with deliberations in the Committee of Twenty-Four under GA, r elevant
findings include Resolutions 2066 (XX), 2232 (XXI) and 2357 (XXII). Since t hen, UNGA has not taken any
decision as to the merits of Mauritius’ initial demands and l ower committees’ findings and resolutions until
recently. In my opinion, relevant findings of the Court on c ritical period and applicable law in turn, point to
the essential part of the analysis above.
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“seems to be no decisive reason why the sovereignty of states should be protected from a procedure, to which they have consented in advance as members of
the United Nations, of ascertaining the law through a pronouncement which,
notwithstanding its authority, is not binding upon them”62.

As of today, this understanding seems to be declined by the UK’s attitude;
and, this is not only in contradiction to letter and spirit of applicable international law but also undermines foundations of international law on which the UK,
the US and other relevant actors which deny Mauritius and Chagossians their
basic rights under international law. And, it is at least in this sense that Mozart’s
Don Giovanni is a prime example for the argument as to relevance of cultural
theory, especially opera history, on which international legal theory might proceed. At a time when global state of affairs is in constant flux, this insight may
also prove to be relevant in relation to other international problems than Chagos
case and Chagossian saga.
Compared to 1950’s to 2000, given the experience and acceleration of decolonization, it is discernible that since 2000 majority 3 out of 4 of advisory opinions given by ICJ had been related to issues of statehood, self-determination,
and decolonization (Wall, Kosovo and Chagos). This is also of interest compared
to law and practice of PCIJ, which had considerable jurisprudence in advisory proceedings (inter alia Nationality Decrees, Exchange of Greek and Turkish
Populations, Lausanne, Greco-Bulgarian Communities, Free City of Danzig,
Minority Schools in Upper Silesia, Customs Regime, Polish Nationals in Danzig Territory, Minority Schools in Albania, Danzig Decrees Opinions). Based
on this, it is also explicit that having recourse to ICJ is less frequent especially
with regard to increase in complex international problems posed by questions
involving often-conflicting notions mentioned above. In comparison to ICJ’s
advisory proceedings in UN setting, the lack of recourse to advisory proceedings on abstract questions and referring requests on disputes to ICJ is telling.
For instance, when the then President of ICJ in 1992, Sir (Robert) Jennings had
been a keen supporter of the UK’s proposal to convert UN Environment Program to a specialized agency, the idea was to grant UNEP “competence to ask for
ICJ advisory opinions on legal questions concerning environmental protection”.
Since, that “could be a very important step assisting in the creation of a new law
of environmental protection”63. The rationale behind this would have been the
“flexibility”64 of the Court in advisory proceedings compared to contentious cas62 Lauterpacht, supra note 5, at 358.
63 Id., The Role of the International Court of Justice in the Development of International Environment Protection
Law, 1 RECIEL 242 (1992).
64 This was one of the views expressed by none other than Sir Hersch Lauterpacht, see Id., THE FUNCTION
OF LAW IN THE INTERNATIONAL COMMUNITY, at 333-336 (Clarendon Press 1933).
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es. Or, the idea was to stress the function of advisory opinions “as an instrument
of change”65, e.g., Reservations Opinion. The ultimate optimism underlined by
Sir Jenning’s proposal is more recognizable to us today, especially after Nuclear
Weapons Opinion, Wall Opinion, Kosovo Opinion and lastly, Chagos Opinion
since then. Especially, UK’s attitude towards the latter is interesting in many aspects and calls for further research on the subject.

65 Law, supra note 15, at 25 (a clear reference to Lauterpacht) and compare Puma, supra note 15, at 879f.
(focusing on community of interests, and rationale behind the ICJ’s lack of emphasis on dismissing state
consent).
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CHAPTER 6

THE PALESTINIAN CASE IN THE
LIGHT OF THE JURISPRUDENCE OF
THE ICJ AND THE DECOLONIZATION
THEORIES

Dana Farraj

1. Introduction
In 1965, British administrators separated the Chagos Islands from Mauritius, which was granted independence three years later.1 Mauritius had been
occupied by the Dutch from 1638 to 1710, although France had established the
first colonial administration in 1715. Almost 100 years later (1810), the British
captured the island during the Napoleonic Wars. Britain later established a naval
base and air station on the island: their strategic importance was emphasized
during the Second World War, when they were used to conduct anti-submarine,
intelligence (signals) and convoy operations.
Diego Garcia is the Archipelago’s largest island.2 It played a key strategic
role in the Cold War and later helped to sustain United States (US) bombing
campaigns in Afghanistan and Iraq during the 2000s. Diego Garcia currently
1

Mehmet Şükrü GÜZEL, The Chagos Archipelago Case in The International Court of Justice.
ANKASAM: Bölgesel Araştırmalar Dergisi, 2 (1), 2018, 119-151. http://dergipark.gov.tr/download/
article-file/481252

2

Zamira Rahim, Chagos Islands: Britain’s decolonisation ‘unlawful’ and it should get out immediately, UN court rules: Mauritius says it was forced to give up territory to gain independence.
Monday 25 February 2019: https://www.independent.co.uk/news/world/europe/chagos-islands-britain-uk-hague-diego-garcia-un-court-unlawful-ruling-international-justice-a8796196.
html?fbclid=IwAR2nwpm29RNFBUby_HZDTNWdY4u-uCM-13WDgWNXNgbC2rnIDD8ezNXBUFs#Echobox=1551108694
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hosts an estimated 4,000 troops and civilian contractors3 and is believed to be the
largest US naval base in the Indian Ocean.
During the 1960s and 1970s, the United Kingdom (UK) authorities evicted 2,000 Chagossians from the islands, as the prelude to the US establishment of
this military base.4 The island’s former residents were dumped in the Seychelles,
where they were held in prison cells before then being shipped onto Mauritius.
Many resettled in the UK continued their struggle through the British courts. In
2000, the British High Court ruled that the expulsions were illegal,5 and upheld
the right of the Chagossians to return.6 Eight years later, the British Foreign Office appealed to the UK Supreme Court. Although the British Foreign Office provided no new evidence, they succeeded the appeal.7 In 2016, the UK government
extended Diego Garcia’s lease until 2036. One year earlier, the Permanent Court
of Arbitration had ruled that the Chagos Marine Protected Area was illegal.8
On February 2017, the UN General Assembly (UNGA) requested the International Court of Justice (ICJ) to provide an advisory opinion under Article
96 of the UN Charter regarding the islands, whose status had contributed to a

3

Mauritius challenges Britain’s claim to Chagos Islands at ICJ: The case is seen by some as a
test of whether colonial-era deals struck by world powers are legitimate, Al Jazeera, 3 Sep 2018:
https://www.aljazeera.com/news/2018/09/mauritius-challenges-britain-claim-chagos-islands-icj-180903142332744.html.
Also; Muhammed Shabeer, “The UK Should Immediately Return the Chagos To Mauritius,” said
the International Court of Justice: The United Kingdom had coaxed Mauritius to sell the Chagos
Islands to them for a meager compensation, and later leased it to the US to set up a military base by
deporting hundreds of native Chagossians, 27 Feb 2019: https://www.newsclick.in/uk-should-immediately-return-chagos-mauritius-said-international-court-justice

4 In return for their ‘services’, the US offered the British a discount on the Polaris nuclear submarine system. For further details about the Polaris nuclear submarine system: https://www.alaraby.
co.uk/english/comment/2016/12/21/polaris-and-the-history-of-britains-nuclear-weapons
5

In response, the Labour government of Tony Blair invoked the Royal Prerogative, which is an
archaic power invested in the Queen’s “Privy Council”. This enabled the government to bypass
parliament and the courts.

6

R (Bancoult) v Secretary of State for Foreign & Commonwealth Affairs and another [2001] 1 QB
1067: http://www.uniset.ca/other/cs2/2001QB1067.html

7 Judgments - R (On The Application of Bancoult) V Secretary of State For Foreign and Commonwealth Affairs [2008] UKHL 61: http://www.bailii.org/uk/cases/UKHL/2008/61.html
8
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decades-long dispute between Britain and Mauritius.9 Countries that had previously been prominent in the Non-Aligned Movement and who are currently influential actors in the Global South, sided with Mauritius. African states,
Brazil, India, Nicaragua, Uruguay, and Venezuela framed their positions in the
vernacular of decolonization, the right to self-determination, sovereignty and
international law. Britain, meanwhile, sought to prevent the case from reaching
the ICJ in the first instance. It was supported by a number of states, including
Australia, France, Israel, New Zealand and the US, who argued that the matter
would be better resolved by bilateral negotiations between the two countries.10
In seeking to justify its position, the British Foreign Office said “[t]
he defence facilities on the British Indian Ocean Territory help to protect people
here in Britain and around the world from terrorist threats, organised crime and
piracy”.11 It also maintained that the original agreement between the UK and
Mauritius had established that this was a matter for British domestic law alone.
Nonetheless, it did acknowledge that this changed when Mauritius was granted independence in 1968 – in its words, this “elevat[ed] the package deal … to
the international plane and transform[ed] the commitments made in 1965 into
an international agreement”12. The US, meanwhile, maintained that the ICJ had a
“duty” not to take a position on the dispute.13 This claim was strongly rejected by
Mauritius, which claimed it breached UNGA Resolution 1514 The Declaration
on the Granting of Independence to Colonial Countries and Peoples (1960),14
and its prohibition of colonies being broken up before independence.

2. ICJ Advisory Opinion on Chagos Islands
The ICJ Advisory Opinion on Chagos Islands concluded that the decolonization of Mauritius was not lawfully completed when it acceded to indepen-

9 For further details, refer to the resolution that was adopted by the General Assembly on 22 June
2017 (71/292) – see Request for an Advisory Opinion of the ICJ on the legal consequences of the
separation of the Chagos Archipelago from Mauritius in 1965. The full text can be accessed here:
https://www.un.org/en/ga/search/view_doc.asp?symbol=A/RES/71/292
10 For further details, see: https://www.aljazeera.com/indepth/opinion/180912074522547.html
11

For further details,https://www.aljazeera.com/news/2018/09/mauritius-challenges-britain-claim-chagos-islands-icj-180903142332744.html

12 For further details, see: http://dergipark.gov.tr/download/article-file/481252
13

For further details, see: https://www.aljazeera.com/news/2018/09/mauritius-challenges-britain-claim-chagos-islands-icj-180903142332744.html

14 For further details, see: Declaration on the Granting of Independence to Colonial Countries and
Peoples Adopted by General Assembly resolution 1514 (XV) of 14 December 1960. https://www.
un.org/en/decolonization/declaration.shtml
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dence in 1968.15 The Court considered that Mauritius did not genuinely consent
to the separation of Chagos (para. 172) and questioned the right of a subordinate
administration to intercede on this matter. This appeared to imply that the Court
believed that only a measure such as a referendum could sufficiently express the
people’s free will.
The Court also maintained that consequences arising from the colonization of Mauritius were a matter of state responsibility, and it noted that “the
United Kingdom’s continued administration of the Chagos Archipelago constitutes
a wrongful act entailing the international responsibility of that State”. The Court
then stated:
[T]he UK is under an obligation to bring an end to its administration of the
Chagos Archipelago as rapidly as possible, thereby enabling Mauritius to
complete the decolonization of its territory in a manner consistent with the
right of peoples to self-determination. (para. 178)

It also added that member states are obliged to cooperate with the UN in
order to complete the decolonization of Mauritius.16 In addition, it also reiterated
that when a member state breaches an obligation arising from the UN charter, it
breaches an obligation that is owed to all (obligation erga omnes).17 Accordingly,
the UNGA should ensure that the human rights of the expelled Chagossians
are respected: this applies because this international organization has a responsibility not to extend legal recognition to member state breach of established
obligations.18

3. Self Determination and the Obligation Erga Omnes
The self-determination, as a principle, found its development by the inclusion in the UN Charter, and by a provision in the Charter for a trusteeship
system instead of the mandate system. Self- determination was then written into
the common article 1 of the two major human rights Covenants, on Civil and
Political Rights and on Economic, Social and Cultural Rights.
15 For further details, see the full text of the Advisory Opinion: Legal Consequences of the Separation of the Chagos Archipelago from Mauritius in 1965, 25 February 2019. Available at: https://
www.icj-cij.org/public/files/case-related/169/169-20190225-01-00-EN.pdf
16

For further detail, see https://www.ejiltalk.org/icj-delivers-chagos-advisory-opinion-uk-loses-badly/

17 “A norm which is accepted and recognized by the international community of States as a whole as
a norm from which no derogation is permitted and which can be modified only by a subsequent
norm of general international law having the same character.”(Vienna Convention on the Law of
Treaties, Art 53 - 23 May 1969.
18 For further details, see: http://dergipark.gov.tr/download/article-file/481252
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As colonial peoples increasingly asserted their claims to self-determination, the UNGA gave guidelines for the implementation of self-determination in
the Decolonization Declaration 1960. In this resolution the GA forbade military
force to prevent the exercise of self-determination and called for a transition to
independence of dependent territories. The resolution positioned self- determination as necessary to the preservation of international peace. It further specified
that considerations of readiness for independence could not be used to deny
self-determination.19 As of 1960, the self-determination is considered to be a customary international law.
The United Nations Security Council (UNSC) used its powers under the
UN Charter a few years later when effectuation of the right to self-determination
was threatened in Southern Rhodesia. The UNSC declared that a declaration
of independence there, to be carried out in a way that excluded the majority
indigenous population from political participation, was a threat to international
peace.20
The Court’s affirmation in using some terminology, as it already did in the
Advisory Opinion of the Construction of a Wall in the occupied Palestinian territory21 – speaking of an obligation erga omnes to respect the right of self-determination – is seen as an improvement since, as seen in some previous decisions,
the Court had referred instead to ‘rights erga omnes’ of peoples to self-determination (East Timor).22
In paragraph 180 of the Advisory Opinion on Chagos Islands, the ICJ recognized the erga omnes character of the obligation to respect self-determination,
therefore, it exists an obligation, binding on all states, to cooperate with the UN
to complete the decolonization of Mauritius:23

19 An intervention by Professor John Quigley entitled: “The international legal foundation for he
Palestinian people’s right of self-determination”. During the Al-haq’s 40th anniversary seminar,
13 July 2019. http://www.alhaq.org/images/stories/PDF/Abstracts_and_Bios_-_Self-determination_Seminar.pdf
20 An intervention by Professor John Quigley entitled: “The international legal foundation for he
Palestinian people’s right of self-determination”. During the Al-haq’s 40th anniversary seminar,
13 July 2019. http://www.alhaq.org/images/stories/PDF/Abstracts_and_Bios_-_Self-determination_Seminar.pdf
21 the Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory. [para.
155].
22 East Timor (Portugal v. Australia), 30 June 1995: https://www.icj-cij.org/public/files/case-related/84/084-19950630-JUD-01-00-EN.pdf
23

For more details, see: https://www.ejiltalk.org/clarification-and-conflation-obligations-erga-omnes-in-the-chagos-opinion/?fbclid=IwAR1mKt9MzCXnLvv7_fGp-xWJsgUxbGkfpPzSoNgxTw5O35clF9TpPjTzG10

77

The Palestinian Case in the Light of the Jurisprudence of the ICJ and the Decolonization Theories
Dana Farraj

‘180. Since respect for the right to self-determination is an obligation erga
omnes, all States have a legal interest in protecting that right […]. The Court
considers that, while it is for the General Assembly to pronounce on the
modalities required to ensure the completion of the decolonization of Mauritius, all Member States must co-operate with the United Nations to put
those modalities into effect. As recalled in the Declaration on the Principles of International Law concerning Friendly Relations and Co-operation
among States in accordance with the Charter of the United Nations: “Every
State has the duty to promote, through joint and separate action, realization of the principle of equal rights and self-determination of peoples, in
accordance with the provisions of the Charter, and to render assistance to
the United Nations in carrying out the responsibilities entrusted to it by the
Charter regarding the implementation of the principle” […].’

Even though the Court establishes the erga omnes nature of self-determination, it does not elucidate the role of States in its application. The way in
which paragraph 180 has been drafted creates the potential for an unfortunate
confusion. Hence, whether States must cooperate or not to put an end to colonization, still not clear. Such ambiguity leaves one essential question unanswered:
Does the engagement of States in decolonization form a jus cogens obligation?24
Despite the history of confusion in and out of the Court between obligations erga
omnes and peremptory norms, these are different legal concepts, and there may
be significant overlap, which could not be detailed here but that, utterly relevant.

4. Decolonization in the light of the ICJ
A brief perusal of the ICJ’s case history identifies four decolonization.
The four cases relate to South-West Africa (an ICJ ruling was issued on June
21, 1971), the Western Sahara (an Advisory Opinion was issued on 16 October
1975), East Timor (a judgment was issued on 30 June 1995) and Palestine (the
Court issued an Advisory Opinion on the so-called ‘Separation Wall’ on 9 July
2004). An additional case was specifically on self-determination, related to Kosovo’s Unilateral Declaration of Independence (an Advisory Opinion was issued on
22 July 2010). The article focuses only on the Namibian and Palestinian cases.

The Namibian Case
The South-West Africa decolonization cases, in addition to the shift of the
court’s attitude as the composition changed because of the inclusion of Asian and
African jurists, clearly demonstrate how the UN organs efficiently implemented
24
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various resolutions. The UNGA and the UNSC had issued a series of related
resolutions that clearly condemned the South African government’s “attempts
[to] assimilate” South-West Africa. These “attempts” included the dissolution of
several committees intended to prepare the territory for full independence, and
diplomatic interference.
The UNGA imposed voluntary military sanctions (an arms embargo) and
economic sanctions (a petroleum embargo) on the South African government.
In addition, it declared that this territory was the direct responsibility of the UN
and stressed that this measure was essential to enable the people of the territory
to exercise self-determination and achieve independence.25
On 21 June 1971, the ICJ ruled that South Africa’s administration of Namibia was illegal. It stressed that UN member states were obliged to recognize
that South Africa’s presence in Namibia was illegal and were, by extension, also
obliged to invalidate actions conducted on behalf of or concerning Namibia.
These member states, it was further established, should refrain from any actions
that implicitly recognized, supported or otherwise assisted South Africa’s presence and administration. It was also established that states that were not members of the UN were required to assist the UN’s position on Namibia.26
The UNGA and the UNSC continued to condemn the South African government, called for free and fair elections, provided monitoring assistance (of
both ceasefire agreements and the withdrawal of South African military forces
from Namibia) and also assisted local government police with the maintenance
of law and order. These various forms of support and assistance were provided
until Namibia became formally independence on March 21, 1990.27

The Palestinian case
In the case of Palestine, the right to self-determination has been affirmed
in many UN resolutions and is now embodied in international human rights law
instruments applicable to Palestinians whether as refugees or in exile, in Israel,
or in the Occupied Palestinian Territory (oPt). Self-determination was first recognized with the adoption of the 1919 Covenant of the League of Nations28 and
the adoption, in 1922, of the British Mandate for Palestine.29 Notably, Article 22
25 John Reynolds, Anti colonial legalities: paradigms, tactics& strategy. The Palestine yearbook of
international law, XVII, institute of law, Birzeit University (2015).
26 For further details, see: https://www.icj-cij.org/en/case/53
27 For further details, see: https://uca.edu/politicalscience/dadm-project/sub-saharan-africa-region/south-africanamibia-1920-1990/
28 League of Nations, Covenant of the League of Nations, 28 April 1919.
29 ‘British Mandate for Palestine’ (1923) 17[3] The American Journal of International Law 164.

79

The Palestinian Case in the Light of the Jurisprudence of the ICJ and the Decolonization Theories
Dana Farraj

of the Covenant of the League of Nations recognized that for those peoples, including Palestinians, under mandatory or colonial rule “there should be applied
the principle that the well-being and development of such peoples form a sacred
trust of civilisation”.30 As later recognized by the ICJ in its 1970 Advisory Opinion
on Namibia, the “developments [in international law] leave little doubt that the
ultimate objective of the sacred trust was the self-determination and independence
of the peoples concerned.”31
In the 73rd year of the Nakba, the Palestinian people continue to be denied
their inalienable right to self-determination, Israel, as Occupying Power, has further entrenched its occupation, colonization, and fragmentation of the Palestinian territory and its people, creating a regime of systematic racial discrimination
and domination over Palestinians, amounting to the crime of apartheid.32

5. The echo of the Advisory Opinion of the ICJ on Palestine
The Advisory Opinion on the Chagos islands may be relevant for Palestine in several issues. The first relates to the validity of an agreement between
two states, one under the authority of the other, and the second relates to the
continued administration of a state on another state.
Regarding the agreement between Mauritius and the UK; the Lancaster Agreement, through which the representatives of Mauritius consented to the
separation of the Chagos Archipelago from the rest of the non-self-governing
territory then administered by the UK. The Court, as previously mentioned, established that an agreement concluded by two parties, one of which was under
the authority of the other, cannot be considered as a valid expression of consent
to relinquish sovereign rights. The Court concluded that a free and genuine will
could not be expressed by people under colonial domination until the latter has
been fully brought to an end.33
The conclusions of the Court lead us to a more profound analysis for the
validity of the past agreements between the Palestinian people and the Israeli
authorities, especially the Oslo accords of 1993, when Israel and the Palestine
30 Article 22, Covenant of the League of Nations.
31 Legal Consequences for States of the Continued Presence of South Africa in Namibia (South West
Africa) notwithstanding Security Council Resolution 276 (1970), Advisory Opinion, ICJ Reports
1971, p. 16, at para. 53.
32 http://www.alhaq.org/images/stories/PDF/Concept_Note_-_Self-determination_Seminar.pdf
33 An intervention by Professor Alessandra Annoni entitled: “Faraway, So Close: Why is the International Court of Justice’s Advisory Opinion of the Chagos Archipelago Relevant for Palestine?”
during the Al-haq’s 40th anniversary seminar. 13 July 2019. http://www.alhaq.org/images/stories/
PDF/Abstracts_and_Bios_-_Self-determination_Seminar.pdf
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Liberation Organization (PLO) formally recognized one another. The Oslo accords were signed secretly, and despite the popular and constant rejection from
the Palestinian society. Moreover, the situation remains broadly unchanged for
the 2020 proposal, mainly the ‘Deal of the Century’34 announced by the US government. The deal priorities Israeli interests over Palestinian rights and ignore
fundamental principles of international law. Such agreements affect and have
affected the territorial integrity of Palestine, ‘the mandatory Palestine’, while the
Palestinian people were historically under domination.
The second issue relates to the legal consequences arising from the continued administration by the UK of the Chagos Archipelago. Once acknowledged that the conduct of the UK amounts to a continuous breach of the right
to self-determination of the people of Mauritius, one would have expected the
Court to apply the system of aggravated responsibility established under Article 40 and 41 of the Articles on State Responsibility,35 since it refers to the legal
consequences of the international wrongful act of a State (the obligations of the
State that committed the wrongful act and the rights of the State affected by the
wrong). In cases of aggravated responsibility, under customary law, the offending
State has obligations towards all other States, so all other States have rights vis-àvis the delinquent State.
The ICJ’s opinion, as self-determination had emerged as customary international law in 1965-68, could be of assistance to the long- standing dispute
between between Israel and Palestine:36
“the ICJ’s conclusion in the Chagos Advisory Opinion that “the United
Kingdom’s continued administration of the Chagos Archipelago constitutes
a wrongful act entailing the international responsibility of that State” could
be cited to argue that Israel’s continued administration of the territories it
occupied on 4 June 1967 constitutes a wrongful act entailing the responsibility of that state.”

6. T
h e obligation of third States
As recognized by the UN Human Rights Committee, Article 1(3) common to the two main human rights Covenants “imposes specific obligations on
34 For further details, see: https://www.swp-berlin.org/10.18449/2019C20/
35 An intervention by Professor Alessandra Annoni entitled: “Faraway, So Close: Why is the International Court of Justice’s Advisory Opinion of the Chagos Archipelago Relevant for Palestine?”
during the Al-haq’s 40th anniversary seminar. 13 July 2019. http://www.alhaq.org/images/stories/
PDF/Abstracts_and_Bios_-_Self-determination_Seminar.pdf
36 Victor KATTAN. The Chagos Advisory Opinion and the Law of Self-Determination. Asian Journal of International Law 10, 2020, 12-22, 20.
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States parties, not only in relation to their own peoples but vis-à-vis all peoples
which have [...] been deprived of the possibility of exercising their right to self-determination.”37
In the Advisory Opinion, however, there is no mention of the other consequences imposed by Article 41, namely that “No State shall recognize as lawful
a situation created by a serious breach [of a peremptory norm] nor render aid or
assistance in maintaining that situation.” Furthermore, as previously discussed,
there is no mention in the Court’s language to the peremptory character of the
rule.38
The choice made by the Court might have many implications on international practice at a time where the obligations of Third States in respect of grave
breaches of international law –and in particular the principle of non-recognition
of unlawful territorial situations– are often called into question. The significance
of such choice can be seen, for instance, in relation to the decision of certain
countries to relocate their embassies from Tel Aviv to Jerusalem.39
In September 2018, Palestine introduced an Application before the ICJ
against the US for violation of the Vienna Convention on Diplomatic Relations
(VCDR) based on the Optional Protocol, in regard to the transfer of the US embassy from Tel Aviv to Jerusalem.40
Scholars disagree on different points regarding the latest case; one of
the disagreement points is whether the Court will appreciate if Palestine meets
with “the customary international law test of statehood”. Some consider that the
Court could simply defer to the general recognition of Palestine as a State, in
particular through its admission to the UN as a non-member observer State by
resolution 67/19 of 4 Dec. 2012. The Court could also follow the similar reasoning adopted in 2015 by the ICC Prosecutor.41 Another disagreement point is the
Monetary Gold principle, which was avoided by the formulation of Palestine’s
question: “whether the transfer of the US embassy to Jerusalem could be held bona
37 UN Human Rights Committee, General Comment No 12, Article 1 (Right to Self-determination),
13 March 1984, para. 6.
38

For further details, see: https://www.ejiltalk.org/clarification-and-conflation-obligations-erga-omnes-in-the-chagos-opinion/?fbclid=IwAR1mKt9MzCXnLvv7_fGp-xWJsgUxbGkfpPzSoNgxTw5O35clF9TpPjTzG10

39 An intervention by Professor Alessandra Annoni entitled: “Faraway, So Close: Why is the International Court of Justice’s Advisory Opinion of the Chagos Archipelago Relevant for Palestine?” Alhaq’s 40th anniversary seminar. http://www.alhaq.org/images/stories/PDF/Abstracts_and_Bios_-_
Self-determination_Seminar.pdf
40 For further details, see: http://english.wafa.ps/page.aspx?id=0USqWDa110398589235a0USqWD
41 For further details, see: https://www.ejiltalk.org/palestines-application-the-icj-neither-groundless-nor-hopeless-a-reply-to-marko-milanovic/
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fide to be ‘in the receiving State territory’ within the meaning of the VCDR, considering the special status of Jerusalem under international law.” Thus, Palestine
asked the Court if this transfer is compatible with the purposes of a diplomatic
mission, which is to promote peace. To answer these questions, the Court does
not need to pronounce on international law violations by Israel, in particular on
the occupation and colonization question. US obligations can indeed be assessed
separately from those of Israel. Indeed, Palestine framed its claims in such a way
as the Court could answer them without determining the extent of Israel’s territory.42
This special regime imposes obligations not only upon the two particularly interested parties, but also on third States, including the US. The numerous
resolutions adopted by the UNGA and the UNSC requiring States to withdraw
their diplomatic missions from the Holy City, or to refrain from establishing any
therein, are just particular consequences of this special objective regime.43

7. Alternative international law paradigm for Palestine
As some academics believe “the use of International humanitarian law as
the dominant paradigm for Palestine” has been not merely as insufficient, but as
“the problem to be addressed” itself.44 Due to the long history of the Palestinian
case and the international law, one can reflect on the validity of this discourse,
insofar an immense number of UN resolutions, in addition to the ICJ Advisory
Opinion of 2004, have had little concrete impact. The lack of implementation
mechanisms has been a clear impediment in this regard. This is shown by the
repeated failure to implement UNGA Resolution 194, which upholds the Palestinian ‘Right of Return’. While the ICJ’s Advisory Opinion on the Chagos islands
has clear potential, this tragic precedent, along with all the other unimplemented
‘Palestinian’ resolutions, should be remembered and recalled.
In regard to the past international law paradigm that have been used in
the Palestinian context, the question should be how to explore an ‘alternative’
public international law paradigm. This alternative was addressed by an increas-

42 For further details, see: https://www.ejiltalk.org/palestines-application-the-icj-neither-groundless-nor-hopeless-a-reply-to-marko-milanovic/
43 For further details, see: https://www.ejiltalk.org/palestines-application-the-icj-neither-groundless-nor-hopeless-a-reply-to-marko-milanovic/
44 John Reynolds, Anti colonial legalities: paradigms, tactics& strategy. The Palestine yearbook of
international law, XVII, institute of law, Birzeit University (2015).
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ing number of scholars and analysts45 that have called for applying a settler colonial framework to Palestine,46 which is the result of forced population transfer
and apartheid flow.
With consideration for the conceptual differences between the colonialism and the settler colonialism, “Zionist settler colonialism is somewhat distinct
in that it did not have a ‘mother’ nation-state in Europe from which the settler
population and other forms of logistical and political support were predominantly
drawn (before cutting ties in the name of independence)”.47 It should be easy to understand the settler colonialism and apartheid in Palestine today since European
States were, historically, colonial empires.
Law is by its nature enmeshed in political and social power dynamics, and
thus typically replete with structural biases. International law is not oblivious
to such influences. However, International law’s indeterminacy and malleability
may imply cracks that can be filled with progressive content and for emancipatory purposes.48 The indeterminacy could be the greatest strength of international
law, and the contrary at the same time. It is about the tactic and strategic use of
international law. For the Palestinian case, such tactics could be the following:
the prosecution of war crimes, the triggering of UN mechanisms such as advisory opinions of the ICJ, resolutions by the UNGA and the UNSC. As Reynolds
addressed it “the use of legal mechanisms can be a useful tactic in that broader
strategy, but will be no panacea.”49
At the end, there is a need for Palestinian legal activists to keep moving
beyond the parameters of international humanitarian law without abandoning
the public international law altogether. Since the International law deals with
colonialism, which includes settler colonialism, unlike military occupation under IHL, which is internationally accepted if it is temporary and is conducted in
accordance with the Fourth Geneva Convention, colonialism is absolutely prohibited today and treated as a serious violation of universally binding norms of
customary international law.

45 For further details, see: https://al-shabaka.org/commentaries/talking-palestine-frame-analysis-goals-messages/#return-note-6215-2 and John Reynolds, Anti colonial legalities: paradigms,
tactics& strategy. The Palestine yearbook of international law, XVII, institute of law, Birzeit University (2015).
46 Journal of Genocide Research (2006), 8(4), December, 387–409. Settler colonialism and the elimination of the native PATRICK WOLFE
47 John Reynolds, Anti colonial legalities: paradigms, tactics& strategy. The Palestine yearbook of
international law, XVII, institute of law, Birzeit University (2015).
48 Ibid.
49 Ibid.
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CHAPTER 7

THE CONTRIBUTION OF THE ECJ
CASE TO THE METHODOLOGY OF
INTERNATIONAL LAW

Riaan Eksteen

1. Introduction
The European Court of Justice (ECJ) has maintained its role as chief interpreter of European Union (EU) law ever since its establishment. Its mandate
has evolved through a series of Treaties. The Treaty of Lisbon1 is now the definitive treaty governing the EU and a pivotal point for European integration.
The Treaty renamed the whole judicial system as the “Court of Justice of the
European Union” (CJEU).2 Its main component is henceforth to be known as
the Court of Justice — previously the ECJ.3 This development has, however, not
reduced the importance of the ECJ in any way. In fact, its role has expanded.4
But even more so, its influence increased with the TEU seeking to ensure a more
systematic account of overall objectives.5 Consequently, the ECJ does not define
1 The Treaty of Lisbon was signed on 13 December 2007 and entered into force on 1 December
2009. First, it amended the Treaty of Maastricht of 1993 to be known henceforth in this updated
form as the Treaty on European Union of 2007 or TEU. Secondly, it amended the Treaty of Rome of
1957 to be known henceforth in its updated form as the Treaty on the Functioning of the European
Union of 2007 or TFEU.
2 Henceforth the CJEU comprised three courts: the Court of Justice (formally the ECJ); the General
Court (formally the Court of First Instance); and the Civil Service Tribunal. ECJ, 30 November
2009.
3 For the purpose of this article the reference to the ECJ is maintained.
4 Solanke 2008-2009, p. 90.
5 Cremona 2014, p. 17.
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the Union’s objectives. It accepts them as defined by the political institutions and
the TEU.6 For Beck the ECJ relies on whichever arguments favour a pro-Union
solution to the legal question raised and an expansive reading of the competences of the EU institutions.7 This observation leads him to a critical assessment of
the Court whereby he concludes that the ECJ does not accept international law
as automatically binding within the EU legal order.8
Judicial independence is a fundamental principle that is safeguarded
throughout the EU.9 Core to the judicial identity of the Union is the ECJ. This
Court is one of the most powerful supranational courts in world history. It has
an extensive authority that has been clearly achieved and defined. In that process
the Court has advanced a major aim of the Union from an early date, namely Integration. While it has zealously demonstrated and safeguarded its independence, the ECJ became its main proponent. With the necessary authority the
Court extended the parameters and depth of European integration.
Over six decades the EU has developed into an integrated organisation
founded on the constitutional order that the Court has ensured and continued to
protect.10 However, Lawlor makes two apposite statements: First, that the Court
in evolving over decades has transformed itself from being a Court by treaty law
into one which is and continues to achieve supra-national dominance over the
courts of Member States and in matters of international treaty law. Secondly, in
doing so the ECJ has ensured the supremacy of EU law over potentially conflicting international law.11
As guardian of justice the ECJ is guided by the inalienable principle of the
rule of law. From that has flown the other characteristic that is inextricably part
of the Court’s existence — judicial review.
Many ECJ decisions have a political dimension and concern fundamental principles. Over the years, the ECJ’s judicial activism has encountered both
praise and criticism, with some claiming that its growing powers have eroded its
popular legitimacy. Such claims have gained traction since the expansion of the
Court’s jurisdiction to include areas like human rights, monetary policy, immigration, and citizenship. It is on this expansive array of issues that the ECJ has
already pronounced itself and on which the Court is committed to guide the EU.

6 Ibid., p. 16.
7 Beck 2018, p. 48.
8 Ibid., pp. 36-37.
9 Grasso 2018.
10 Rosas 2018.
11 Lawlor 2018, pp. 1 and 2.
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2. Contribution to the Methodology of International Law
During the EU’s existence international law has become part of its legal
order.12 International obligations of Member States are no longer confined to
their own domestic constitutional surroundings. They are now more and more
governed by EU law. European integration has brought consequences for Member States in the field of international law. The ECJ has facilitated and advanced
European unification by means of judicial interpretation and influential rulings.
This interpretation became central to its transformation of EU law from treaty-based international law into what Beck describes as “a hegemonic supra-national legal order”.13
It is against this background that the ECJ’s application and interpretation
of international law has to be assessed and recognised. As methodology seeks to
define the means of acquiring scientific knowledge, the Court consequently supplies rich, varied and significant research material. As a source of international
law the Court is unique. Its rulings contain persuasive arguments to ensure the
proper structuring of core theoretical frameworks for research. The main structure is thus based primarily on qualitative research focusing on the identification
of the relevant rulings and thereafter systematic analysis of their contents and
impact. To complete the understanding of the ECJ’s place in international law
these rulings must be placed in the broader context of the Court’s own understanding and appreciation of the EU’s legal order.14
When it comes to the sources of international law and the practice of treaty interpretation no better institution presents itself than the ECJ. Especially its
treaty interpretation is beyond compare. Rulings in which these interpretations
are embedded have cemented the pillars of the European legal order. Bold jurisprudence has enabled the Union to advance new policies. What has emerged
from this role of the Court is that it presents two sides of equal importance:
decisions advancing the aims of the EU; and decisions limiting the formulation
and execution of policy.
In methodological writing the term qualitative data is generally taken to
encompass the rough materials researchers collect from the field they study. The
case study research method provides insight and enables interpretation leading
to a substantive end product — an in-depth study of a particular topic rather
than a superficial reading of a few sources. Careful case selection that focuses
on relevancy is at the heart of this qualitative research. The array of cases that

12 Wouters et al. 2008; Cannizzaro et al. 2011; and Boschiero et al. 2013.
13 Beck 2018, p. 4.
14 Eckes 2010, pp. 1-24.
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is available for this purpose is impressive and unsurpassed. One point in this
regard that has to be noted is the one which Beck highlights as follows:
… the decision-making of the CJEU is not subject to unusually high legal uncertainty. The CJEU’s decisions are probably more predictable than those
of many higher national courts. They are predictable, however, not because the
CJEU approach is governed by a high degree of methodological rigour, but because its pro-Union prejudice is so settled.15

3. Rule of Law in the Framework of the ECJ
The ECJ has demonstrated that the rule of law is vital to create and ensure
a democratic and equitable Union and to defend its core principles. Throughout
its history the Court has held the rule of law to be supreme and the fundamental
cornerstone for what the EU stands and wants to promote. The rule of law is, and
remains, undeniably sacrosanct for the Union — one EU Foreign Minister once
referred to it as the cement for the EU.
The ECJ has always relied on strong European traditions and values.16 This
contributed much to the Court’s success in strengthening democracy throughout the Union and across Europe. The eminent role played by the EU’s judiciary
is firmly embedded in the ECJ’s dictum that the EU is based on the rule of law.
In the celebrated ruling commonly known as “Les Verts” the ECJ emphasised in
this regard that the EU
… is a Community based on the rule of law, inasmuch as neither its
Member States nor its institutions can avoid a review of the question whether
the measures adopted by them are in conformity with the basic constitutional
charter, the Treaty … [which] established a complete system of legal remedies
and procedures designed to permit the Court of Justice to review the legality of
measures adopted by the institutions.17
This concept is found in legal texts and judicial practice embodies it as
the linchpin of the Union.18 Consequently, the principle found a prominent place
in Article 2 of the TEU which enumerates the values on which the EU is founded. Article 21(2) expands on the key objectives that define the Union’s common
policies and actions with the aim of consolidating and support democracy, the
rule of law, human rights and the principles of international law. Their impact
15 Beck 2018, p. 49.
16 Tamm 2013, p. 10.
17 Case C-294/83 (ECR 1339) — Parti écologiste «Les Verts» v. European Parliament. Judgment of
the Court of 23 April 1986, at paragraph 23.
18 Von Danwitz 2014, p. 1312.
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on the Union’s affairs has been felt in numerous ways. The consequence has been
that a judicial institution, such as the ECJ, has increasingly limited the capacities
of national political institutions to make and implement policies — foreign and
domestic.19
Ever since the ECJ has treated the supreme treaty of the EU as the constitutional document of a supranational polity based on the rule of law.20 This
concept along with democracy and human rights became dominant in political
and legal discourses. Pech has undertaken a most useful audit of the rule of law.
He treats this subject with great care and the critical analysis allows him to explore the principle in the ECJ’s case law; to identify jurisdictional gaps; and to
conclude that the Treaty of Lisbon has substantially strengthened compliance
with the principle of the rule of law as far as the EU’s constitutional parameters
are concerned.21
That the Court has been able to develop its authority and entrench its
influence is perhaps even more relevant today than it was when the ECJ started
crafting its own revolution.22 The dominant narrative about the ECJ is that of an
unusually powerful Court that is able to progress into new policy sectors.23 And
because of the substance of its deliberations and rulings the Court is regarded
as a “political actor”.24 In sum: the implementation of the rule of law in the EU
permeates the jurisprudence of the ECJ.25
Even in time of crisis and conflict it is incumbent on the judiciary to ensure that the rule of law is respected, obeyed, enforced, and defended so that it
remains and is held supreme. In the final analysis it is the EU body politic that
proposes but its judiciary that disposes. In so doing the ECJ has valiantly defended the rule of law with its stern reprimands whereby it has lived up to its role of
upholding the rule of law in exemplary fashion.
Over decades the ECJ has established a framework within which the rule
of law is supreme and which has gained respect, recognition and acceptance not
only within the EU itself, but, quite significantly, also internationally. The Court
has demonstrated that the EU family will be held to account in upholding the
rule of law – the indispensable cornerstone of EU democracy and integration as
19 Ferejohn 2002, p. 42.
20 Pech 2010, p. 359. The ECJ made this determination in Kadi II – see Section 5 dealing with Kadi
cases.
21 Ibid, pp. 369, 382-385 and 396.
22 Alter 2008, p. 224.
23 Martinsen 2015, p. 2.
24 Paso 2012, p. 32.
25 Losurdo 2007.
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concretised in EU treaties. It is thus the role of the Court to ensure that the rule
of law, the treaties and these principles are respected by and adhered to by all
Member States and their national institutions. Furthermore, to defend the rule of
law under all circumstances and oversee adherence to it by all institutions under
the umbrella of the EU and their members. And not to tolerate any action that
will undermine its effectiveness. With that it is ensured that all institutions serve
as bastions of democracy and uphold the rule of law.26 Von Danwitz concludes
appropriately that the rule of law is not a static concept; it is a living instrument.
It grows and changes its profile with the evolution of society due to economic, social, technological, and political factors.27
With that approach the Court had no difficulty in developing a rightsbased jurisprudence. It formalised a new era of judicial activism.

4. Judicial Review in the Framework of the ECJ
The extent to which judicial review is granted and effectively exercised is a
key element for the evaluation of any modern legal system.28 In any legal system
that is based on the rule of law a constituent part is judicial review. The EU is
no exception.29 The record of the ECJ shows that the Court has applied judicial
review without fail and without fear or favour. It forms the cornerstone of constitutional law. Judicial review enables the Court to play a particular important role
in this regard whereby it has made certain its authority is seen and recognised.
The EU is a major treaty-making power and signatory to numerous bilateral and multilateral agreements. All of them are part and parcel of the legal
order of the EU. They all bind the Union and its Member States. This power of judicial review is thus of crucial importance in respect of all these agreements. The
other heavy responsibility the Court bears is to oversee the proper and consistent
interpretation and application of the basic law of the Union, lately the TEU.
From an early stage it has claimed the sole authority to legally evaluate
all EU treaties and commitments having international and legal implications for
the Union.30 For the ECJ, the purpose of judicial review is not only to determine
whether national laws are consistent with European law, but, most importantly,
to declare illegal any EU action or national law that violates an agreement en26 Grasso 2018.
27 Von Danwitz 2014, p. 1346.
28 Schwarze 2002, p. 17.
29 Türk 2010.
30 It is for this reason that the EU has treated the Court as non-negotiable in the Brexit negotiations.
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tered into by the EU that has international consequences for the Union.31 This
resulted in the ECJ establishing the doctrine of EU law supremacy, which in turn
created the doctrine of direct effect.32 The impact of these two maxims has been
considerable. Together with these two principles the most important achievements of the ECJ in constructing a constitutional legal order for the EU are,
according to Eckes, the development of the general principles of European law.33
Beck elaborates on this point by arguing that the ECJ has adopted an uncompromising position in guarding its own autonomy and judicial pre-eminence over
the interpretation of every aspect of EU law and a similarly restrictive approach
to the legality of international agreements.34
Judicial review does not only invalidate blatantly unconstitutional law it
could be used by the judiciary to expand or contract its jurisdiction. For Barrett judicial review has been credited as an important feature of a strong and
independent judiciary and necessary for judicial independence.35 Van Elsuwege
draws attention especially to the rule enumerated in another case that decided
unequivocally that only the ECJ has the power to declare EU acts invalid.36 For
him that is crucially important to ensuring uniformity in the application of EU
law within the EU legal order.37 It is essential to note Van Elsuwege’s final observation in this regard that
… building upon a tradition which already started in the pre-Lisbon period, the Court seeks to uphold the rule of law within the constitutional limits
of the Treaties.38
The EU demonstrated to the world through its Court that robust international legal oversight can co-exist with important national values such as democracy, dealing with security threats, and respecting heterogeneous national
values.39 Once empowered as such the Court was set to rule on the legality of
counter-terrorist measures against individuals.40

31 The EU is committed to more than a thousand such agreements.
32 See footnote 56 infra.
33 Eckes 2010, p. 6.
34 Beck 2018, p. 35.
35 Barrett 2007, p. 10.
36 Case C 314/85 — Foto-Frost v. Hauptzollamt Lübeck-Ost, 22 October 1987.
37 Van Elsuwege 2017, p. 856.
38 Ibid., p. 858.
39 Alter 2012, p. 138.
40 Eckes 2010, p. 24.
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5. The ECJ and Case Study — The Kadi Cases
In studying the ECJ and its cases several major themes emerge. One of
the more important ones relates to human rights. It lifted the issue of human
rights to a global level. It placed fundamental rights at the apex of the EU’s edifice. Human rights became the soul of the whole legal order of the EU. In several cases the Court has dealt with crucial aspects of this all-important subject.
The four cases involving Yassin Kadi and the Al Barakaat Foundation are prime
examples. No study of the EU legal system and of the impact of ECJ’s rulings is
ever complete without due attention paid to what is commonly referred to as the
Kadi cases.
For nine years, Courts in the ECJ system were engrossed with these cases.
The saga in these Courts commenced when the United Nations Security Council
(UNSC) included Kadi and the Foundation on its terrorist list. Their travails
ended, and their legal struggles came full circle when the UNSC eventually recognised and considered the impact of these cases. That caused the UNSC to substantially adjust its approach to listings and delistings in order to improve the
procedures in its sanctions regime in terms of due process. That change constituted a major reform of the UN sanctions system with key procedures adjusted.
For several reasons these four cases have a special place in the annals of
the ECJ. First, while access to the Court is mainly accorded to the EU’s institutions and Member States, individuals have practically no standing before the
Court. In special cases when individuals challenge legal instruments that affect
them directly, as in the case of Kadi. Secondly, with its Kadi II ruling, the ECJ
placed fundamental rights at the heart of the EU legal order — the shining light
on fundamental rights.41 The ECJ has placed sharper focus on security concerns
and human rights protection.42 It secured an appropriate balance between fighting terrorism and protecting those rights when security concerns and human
rights protection were merged for the first time. The Court moulded these rights
and concerns into an overpowering concept: the threat of international terrorism
must effectively be addressed without imposing disproportionate restrictions on
the human rights of those suspected of supporting terrorism.
Thirdly, that ruling became the legal interface between the EU and the
UN and its Security Council (UNSC). Important to note that there was no
conflict between European and international law obligations as far as the aim
of fighting international terrorism was concerned.43 What the Court did was
to warn EU institutions and Member States that they cannot hide behind the
41 De Búrca 2010, p. 49; Tridimas, Guitierrez-Fons 2009, p. 727.
42 Harpaz 2009, p. 88.
43 Lavranos 2009b, p. 1226.
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UNSC and escape judicial review.44 For Poli and Tzanou this is an exercise of
full judicial review over regulations implementing UNSC resolutions.45 Harpaz
categorised the ECJ ruling as robust, inward-looking, human-rights oriented,
and constitution-based, in which the Court provided a venue for indirect judicial
review of UNSC resolutions and restored the EU legal order to its constitutional
foundations.46 This landmark judgment basically announced that as long as the
UNSC with its rigid sanction regimes do not create an effective mechanism of
protection and review of individual rights affected, however indirectly, by UNSC
resolutions, it would continue to engage in judicial review of those acts designed
to give effect to the former. It is true that the ECJ did not directly review the
lawfulness of UNSC resolutions, but limited itself to annulling the contested EU
regulations insofar as they concerned Kadi and the Foundation, on the grounds
that the EU, while implementing UNSC resolutions, had not respected fundamental human rights, such as the right of defence, in particular the right to be
heard, and the right to effective judicial review of those rights. In this context, the
ECJ also found it necessary to note that the contested EU regulations could not
be considered directly attributable to the UN.
Fourthly, in the EU and its institutions the rulings had more than ripple
effects. The ECJ was not only critical of the Commission and Council in several
of its pronouncements, it ruled against them by rejecting their appeals. While the
Court reined in their powers it widened the scope of its own and cemented them.
It refused to defer to these EU executive bodies.
Lavranos encapsulates the end result of these cases with the observation
that the rule of law prevailed. According to him, that is exactly what distinguishes the European constitutional legal order from the UN legal order, which is still
based on power politics and diplomacy.47 When the Court had to decide on commitments to multilateralism in the form of UNSC resolutions it opted for what
would meet first and foremost the EU’s standards on human rights. The handling
of the Kadi cases is testimony to the ECJ’s forceful and uncompromising stand
on human rights. This the ECJ has made very clear: an obligation imposed by an
international agreement cannot have the effect of prejudicing the constitutional

44 Ibid., p. 1228.
45 Poli, Tzanou, 2009, p. 541.
46 Harpaz 2009, p. 65.
47 Lavranos 2009, p. 183. See also Lavranos 2007, p. 185.
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principles of any EU Treaty.48 Strydom gives this particular perspective on the
ECJ’s decision:
When the ruling went on appeal to the Grand Chamber, the Chamber
took the view that the contested EC regulation that gave effect to the applicable
Security Council resolution, should be seen as part of the EC’s internal and autonomous legal order, established by the EC Treaty, and subject to the review jurisdiction of the European Court of Justice, which may rule on any EC measure
in light of the fundamental rights guarantees that form an integral part of that
autonomous legal order.49
In evaluating the Kadi cases it is imperative to note the case of Haegeman
in which the ECJ nearly three decades earlier confirmed the principle that an
international agreement concluded by the EU formed an integral part of the EU
legal order.50 In a more recent case the ECJ ruled that, in accordance with the
Court’s settled case-law, international agreements concluded by the EU pursuant
to the provisions of the treaties constitute, as far as the Union is concerned, acts
of the institutions of the Union.51 In a subsequent paragraph the Court makes
this significant determination:
Moreover, the European Union is bound, in accordance with settled caselaw, when exercising its powers, to observe international law in its entirety, including not only the rules and principles of general and customary international
law, but also the provisions of international conventions that are binding on it.52
To better understand and appreciate the whole Kadi saga and its far-reaching consequences there is voluminous research material that forms indispensable sources that underline the contribution of the ECJ to the methodology of
international law. A wide range of topical subjects is available for in depth analysis. Background on Kadi and the Foundation is necessary to understand the
complexity of issues the ECJ had to deal with and why each of the different decisions caused such a deluge of commentary — and why the reasoning for each
provoked such severe criticism in certain quarters. It was that full review over
EU regulations implementing UNSC resolutions that cemented the Court’s role
of judicial review. In the end the Court annulled the EU’s measures adopted to
48 Joined Cases C-402/05 P and C-415/05 P — Yassin Abdullah Kadi and Al Barakaat International
Foundation v. Council of the European Union and Commission of the European Communities
and the United Kingdom and Northern Ireland. Judgment of the Court (Grand Chamber) on 3
September 2008. (Kadi II).
49 Strydom 2017, p. 424.
50 Case 181-73 - R. & V. Haegeman v Belgian State. 30 April 1974, at p. 41.
51 C-266/16 Judgment of 27 February 2018, Western Sahara Campaign UK ECLI:EU:C:2018:118,
at paragraph 45
52 Ibid., at paragraph 47.
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give effect to these resolutions and made its ruling a perspective firmly rooted in
European law, explicitly stating that international law could not alter the fundamentals of European law.53 Eckes continues to provide valuable insights. In that
process she debunks the notion that with decisions, such as Kadi II, the ECJ has
become less international law friendly and has changed its attitude.54 To support
her contention she relies on the fact that with the entry into force of the Treaty
of Lisbon litigation in the ECJ that relates to international law could increase.55
The Kadi cases have demonstrated that case studies in the context of the
ECJ can be complex. They involve multiple sources. However, this is a major
strength of the case study design: the opportunity to use many different sources
of evidence. Case study knowledge is more concrete, more contextual and more
orientated towards interpretation. It also clears up differences of opinion on issues when conclusions are reviewed. This method of research and enquiry helps
to gain an in-depth and valid understanding of the complexities involved in the
topic and how they interlock with a specific research problem.
With fresh concepts and ideas presenting themselves, further research is
stimulated. This invariably results in additional insights, which make a stronger impact. The advantage of the case study method is that it helps to focus on
specific and relevant cases and not necessarily only the interesting and popular
ones. In analysing rulings, recurring themes and principles are found. Eventually
it fulfils the overall aims of any study. This is made possible because conceptual
issues are important in case study research. Theory development then becomes
possible because case studies bring that potential to the fore.
Fuller and more comprehensive insight into, and understanding and appreciation of the Courts’ functioning in general become possible. That being the
case, the qualitative and case study approach proved most suitable when it was
required to observe a process involving the application of certain principles, taking on the importance of doctrines, by the ECJ over a period of time. What is
most important is that case study sometimes covered many years and decades
to trace the origin and establishment of these doctrines. In the case of the ECJ,
reference must again be made to principles of supremacy and direct effect. All of
this confirmed that the goal of case study research is essentially descriptive and
of historical significance.

53 Eckes 2010, pp. 15 and 16.
54 Ibid., pp. 16 and 17-22.
55 Ibid., p. 23.
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6. Importance of Historical Material
History of court cases captures crucial developments in and important
applications of rulings, especially when a particular issue or ruling is studied
over a period of time. This life trajectory ensures that critical events are evaluated. Central themes can be identified and adequately considered in preparing the
ultimate conclusion of the study. Fundamental rulings enable a determination to
be made about the Courts’ involvement and role in the subject. Most important
for a better understanding of the rulings has been research into the historical
context of each epoch-making case. It is essential in rulings of the ECJ whereby
this Court has established the principles of supremacy and direct effect. In the
cases of Van Gend & Loos and of E.N.E.L.56 the ECJ structured these two pillars
of EU law. They carry consequences for each Member State. The ECJ condensed
and enunciated what has become known as the supremacy or primacy principle
which requires that in the case of a conflict national law must yield to community law. The impact of these two maxims has been considerable. They are
of profound importance for the EU legal system. They resonate until this day.
They are still guiding principles. Due to the establishment of the doctrine of
supremacy and direct effect in previous landmark cases the Court no longer had
to defend its existence but was able to expand its jurisdiction, and consequently
also its influence beyond the borders of the EU. First, the ECJ moved well past its
initially timid approach to human rights cases. It ushered in a new era of judicial
activism. Secondly, it started another era as well: from this point onwards, the
ECJ would have no hesitation in annulling the actions of the EU Commission
with increasing frequency. It thereby cemented its own authority while limiting
that of the other EU institutions.
With them the ECJ laid a firm foundation for a totally new legal order.
By employing these two principles the Court entrenched four freedoms of the
EU system: freedom of movement of persons, goods, services and capital. These
freedoms are now enshrined in the EU as basic tenets. As such they have played
a significant role in the evolution and development of the EU and in the achievement of ambitious common aims among its Member States.
Moreover, the Court was henceforth treated as both a legal and political actor whose rulings have played a key role in constitutionalising EU treaties.
From the application of these two doctrines also followed importantly governmental respect for fundamental rights, rights that are instrumental in furthering
both human rights and democracy. They ensured that two concepts were to
56 The Court established these two principles in 1963 (Case C-26/62 — NV Algemene Transporten Expeditie Onderneming van Gend & Loos v. Netherlands Inland Revenue Administration.
Judgment of the Court of 5 February 1963) and in 1964 (Case C-6/64 — Flaminio Costa v
E.N.E.L. Order of the Court of 3 June 1964).
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an even greater extent ingrained into the legal tradition of the EU. With this in
mind, the outcome of the main Kadi case should not have been that big a surprise.

7. Conclusion
The ECJ makes a profound contribution to the methodology of international law.57 Wouters and his co-authors subscribe to this when they devote their
book to the understanding of the europeanisation of international law. With that
terminology they mould the relationship between international law, EU law and
national law into one meaning — EU law as applied by the ECJ determines how
international law is to be adhered to by the EU and its Member States.58

57 Boschiero et a. 2013.
58 Wouters et al. 2008; See also Cannizzaro et al. 2011.
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CHAPTER 8

THE EXTRAORDINARY AFRICAN
CHAMBERS WITHIN THE COURTS OF
SENEGAL AND ITS CONTRIBUTION
FOR AN EMERGING AFRICAN
REGIONAL JURISDICTION

Rui Garrido

1. Introduction
Africa is on the verge of the International Criminal Justice, and rapid
transformations are reshaping the continent. The relationship between the African Union (AU) and the International Criminal Court (ICC) deteriorated in
such a way that, in October of 2016, Burundi, The Gambia and South Africa
announced officially their intension of withdrew from the Rome Statute for the
International Criminal Court.1 The ICC was accused by African leaderships of
a selectiveness and neo-colonial approach towards Africa. The AU responded
to this situation reframing its judicial architecture and structures and creating
a new constellation of African Courts and Tribunals. The definitive move of the
African Union was the expansion of the jurisdiction of the proposed merged
African Court of Justice and Human Rights, adding an international crimes section.
But the process of creation of a regional jurisdiction was already in motion with an innovative hybrid court that this chapter aims to discuss. The Ex1 GARRIDO, Rui, “Pode o Tribunal Africano de Justiça e Direitos Humanos ser uma Solução Africana para Problemas Africanos?” in Relações Internacionais, volume 54, 2017, pp. 55 – 56 < http://
doi.org/10.23906/ri2017.54a05>
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traordinary African Chambers within the Courts of Senegal (EAC) is a hybrid
court created by an agreement between the African Union and the Republic of
Senegal to try the crimes committed by the former Chadian president Hissène
Habré in Chad and between June 1982 and December 1990. The EAC result
from a long process of engagement of human rights advocates, and thousands of
Habré’s victims fight against an announced impunity.
This chapter looks at the events that lead to the installation of the EAC in
2012 and the role of this unique hybrid court for the emergence of an African
Regional Jurisdiction. It is divided in two sections. First, it presents the state
of the art of the different generations of international criminal courts. Second,
it presents the Habré case, tracing the facts occurred in Chad in the decade of
80 of the XX Century, to the installation and trial at the Extraordinary African
Chambers in Senegal.

2. The evolution of International Criminal Courts
The International Criminal Court, whose statute entered into force in
July 2002, was the final achievement of the International Community to end
impunity for the most heinous crimes. The genocide in Rwanda and the war
in Yugoslavia, in the 1990´s decade, led the United Nations created two ad hoc
International Criminal Tribunals, respectively the International Criminal Tribunal for Rwanda (ICTR) and the International Criminal Tribunal for Yugoslavia
(ICTY) with limited jurisdiction. The ad hoc experiences were determinant for
the adoption, in 1998, of the Rome Statute for the International Criminal Court,
which entered into force in four years later. The ICC is an independent International Court of permanent nature and with a jurisdiction over 192 signatory
states. This nature distinguishes the ICC from all other criminal courts, installed
before or after the Hague-based court.

2.1. The generations of International Criminal Courts
The international criminal courts and tribunals are of different nature and
typology, framed in different generations. Richard Diecker and Elise Keppler divide the international criminal courts into two generations. The first generation
of international criminal courts encompasses all international courts of the 20th
Century, including the Military Tribunals of Nuremberg and of the Tokyo, as
well as the ad hoc ICTR and ICTY and the ICC. The second generation of international criminal courts refers to the hybrid courts, that appeared in the begin-
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ning of the 2000’s, first in Sierra Leone, and proliferated in the first two decades
of the 21st century.2
For Joseph Rikhof the international criminal institutions should be divided in eight different generations. The analysis framework starts in the decade
of 1990 as first generation of international courts composed by the ad hoc ICTR
and ICTY and the ICC as the second generation. The author divides the hybrid
courts in five distinct generations.3 In the view of the author, those hybrid courts
are different from each other and that difference represents a constant evolution. The third generation encompasses the first hybrid courts in the beginnings
of the 2000’s, namely the Special Court for Sierra Leone and the Extraordinary
Chambers of the Court of Cambodia. The fourth generation refers to a unique
court created in East Timor – the Special Panels in the Dili District Court – for
crimes of genocide, war crimes and crimes against humanity.4 The fifth generation is related to the hybrid institutions created in the Balkans, the War Crimes
Chamber in Bosnia and Herzegovina and the Kosovo Specialist Chambers and
Specialist Prosecutor’s Office, the later with strong initiative from the European
Union.5 The Extraordinary African Chambers in Senegal is a hybrid court of
sixth generation, as it resulted from an agreement between the African Union
and the government of Senegal to try the former Chadian President Hissène
Habré. The seventh generation refers a wide number of hybrid courts, from the
Special Criminal Court for Central African Republic, to the Iraqi High Tribunal
and others that are in discussion.6 The eighth generation is new international
mechanism of investigation for crimes committed in Syria since March 2011.7
Henrique Marcos proposes a division in four distinct generations of international criminal courts. For Marcos, the first generation refers to those courts
resulting from the two world wars that grassed the 20th century,8 from the Trea2 DICKER, Richard, KEPPLER, Elise, “Beyond the Hague: The Challenges of International Justice”,
in Human Rights Watch World Report 2004, Washington, p. 199, available online https://www.
hrw.org/legacy/wr2k4/download/wr2k4.pdf (accessed in 12 January 2020).
3 RIKHOF, Joseph, “Analysis: A History and Typology of International Criminal Institutions”, 1 PKI
Global Just J 15, 2017, available online at https://globaljustice.queenslaw.ca/news/analysis-a-history-and-typology-of-international-criminal-institutions [last accessed on 1 March 2020].
4 RIKHOF, Joseph, “Analysis: A History and Typology of International Criminal Institutions”, cit.
5 RIKHOF, Joseph, “Analysis: A History and Typology of International Criminal Institutions”, cit.
6 RIKHOF, Joseph, “Analysis: A History and Typology of International Criminal Institutions”, cit.
7 RIKHOF, Joseph, “Analysis: A History and Typology of International Criminal Institutions”, cit.
8

MARCOS, Henrique J. B., “The Effectivity of Hybrid International Courts: A Study of the Extraordinary African Chambers in the Hissène Habré case”, in Wargner MENEZES (org), Tribunais
Internacionais e a Implementação Procedimental de suas Decisões, Belo Horizonte, Arraes Editores,
2018, p. 198.
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ty of Versailles (1919) which preview an international court to try the German
Emperor for the crimes committed during the First World War, to Nuremberg
and Tokyo. In our view it should also be included the International Prize Court
(1907)9, and the Turkish Military Tribunal (1919).10 In the second generation
are the ad hoc experiences in the decade of 1990, respectively the ICTR and the
ICTY. The distinctive feature of the 2nd generation, accordingly with
Marcos, is the “dissolution of the “war nexus”.11 This means that 2nd generation courts
responded to events of extreme violence and grave violation of the rules of International Humanitarian Law, but to other massive human rights violations, such
us genocide and crimes against humanity. Both courts were created under the
initiative of the United Nations Security Council and their jurisdiction had primacy over the respective domestic jurisdiction.12 The third-generation concerns
to the International Criminal Court, created under the Rome Statute (1998). The
lessons learned from the Military courts and the ad hoc criminal courts lead
the world to claim a permanent and universal jurisdictional institution to try
mass atrocities, and to act as deterrent for those who consider committing mass
human rights violations. The ICC was an aspiration of the international society,
root right after the Treaty of Versailles, when some prominent scholars, in 1920,
debated the necessity of a permanent international criminal court.13 The fourth
generation of international criminal courts, according to Marcos, is related to
the hybrid courts. In the following section we aim to discuss the legal doctrine
regarding hybrid courts, their role to bring accountability for serious crimes.

2.2. The hybrids criminal courts
The hybrid courts, also known as internationalised courts, are courts of
mixed nature. They combine national and international characteristics in its ar-

9

TRYON, James L., “The International Prize Court and Code”, in Yale Law Journal, available online at https://digitalcommons.law.yale.edu/cgi/viewcontent.cgi?article=2185&context=ylj [last
accessed on 28 February 2020].

10 DADRIAN, Vahakn, “The Turkish Military Tribunal’s Prosecution of the Authors of the Armenian Genocide: Four Major Court-Martial Series”, Holocaust and Genocide Studies, 11(1), 1997,
Pages 28–59, https://doi.org/10.1093/hgs/11.1.28
11 MARCOS, Henrique J. B., “The Effectivity of Hybrid International Courts: A Study of the Extraordinary African Chambers in the Hissène Habré case”, cit., p. 200.
12 MARCOS, Henrique J. B., “The Effectivity of Hybrid International Courts: A Study of the Extraordinary African Chambers in the Hissène Habré case”, cit., p. 202.
13 BRITO, Wladimir, Direito Internacional Público, 2nd edition, Coimbra, Coimbra Editora, p. 546.
Wladimir Brito highlights that several meetings of international experts took place between 1928
and 1937 in which it was debated and adopted a draft convention for the Permanent International
Criminal Court, finally adopted by the League of Nations on 16 of November 1937.
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chitecture, such as judges and applicable law.14 The hybrid courts are “judicial
bodies that have a mixed composition, consisting of both international judges
and of judges having the nationality of the State where trials are held.”15 As Etelle
Higonnet observed, these judicial institutions “have emerged in post-conflict situations when there is insufficient local capacity to deal with mass atrocity, since
fully functioning national courts whose overall credibility cannot be impugned,
mitigate the need for outside help.”16
The mixed nature of the hybrid courts opens the possibility of unique
design of each institution. Despite common features, “the general “species” of
internationalised tribunals is highly heterogeneous; the circumstances of their
creation are extremely different; their degree of “internationalization” is far from
uniform; the scope of their jurisdiction is varied; their modes of functioning are
hardly comparable.”17 This results in a wide range of courts, designed accordingly
with the specific characteristics of the atrocities committed during the conflict
or other situation. In fact, the first two decades of the XXI century witnessed
the installation of several of these courts, namely the Special Court for Sierra
Leone (SCSL), the Special Panels for Timor, the Extraordinary Chambers of the
Court of Cambodia, the Special Tribunal for Lebanon, the Extraordinary African Chambers or the Special Criminal Court for Central African Republic.
The SCSL results from an agreement between the United Nations and the
Government of Sierra Leone, to trial the mass violations of international humanitarian law during the Liberia’s civil war. It was the first court of mixed nature,
both in its composition and jurisdiction, and had “the power to prosecute persons who bear the greatest responsibility for serious violations of international
humanitarian law and Sierra Leonean law”.18 For the Appeal Chamber, it must
take into consideration the decisions of the ICTR and ICTY for the interpretation of International Law. In the interpretation and application of national law,
then the source are the decisions of the Supreme Court of Sierra Leone.19
Charles Jalloh highlighted the potential of this type of courts and its replicability. Jalloh mentioned that these kinds of “nationalised international courts
14 DICKINSON, Laura, “The Promise of Hybrid Courts”, The American Journal of International Law,
vol. 97, no. 2, 2003, 295. <http://www.jstor.org/stable/3100105>
15 CASSESSE, Antonio, International Criminal Law, Oxford, Oxford University Press, 2003, p. 343.
16 HIGONNET, Etelle, “Restructuring Hybrid Courts: Local Empowerment and National Criminal Justice Reform”, Arizona Journal of International & Comparative Law, vol. 23, n. 2, 2006, 354
<http://arizonajournal.org/wp-content/uploads/2015/11/Higonnet-article.pdf>
17 WILLIAMS, Sarah, “Hybrid and Internationalized Criminal Tribunals: Jurisdictional Issues”,
Durham University Ph.D Thesis, 2009, p. 33, <https://www.corteidh.or.cr/tablas/r25039.pdf>
18 Article 1, Statute of the Special Court for Sierra Leone.
19 See article 20, Statute of the Special Court for Sierra Leone.
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[will] likely become more common given the temporal and other jurisdictional limitations of the ICC, the increasing requests for UN assistance to establish
such tribunals […], and the American opposition to the ICC”. 20 The key aspect
stressed by Jalloh is the flexibility of the hybrid courts, that can fill the gaps that
the permanent ICC cannot reach, due lack of competence or political resistance,
and adapt to specific contexts and mixing different sources of applicable law. The
mixed nature of applicable law and limited international interference are strong
arguments, especially in States who are compromised with international justice
and are viable to pursue accountability.21 Their mixed nature means more resistance to drawbacks, which affects the purely domestic or purely international
courts.22 The Extraordinary African Chambers stands out for being part of an
regional jurisdiction.

3. The Extraordinary African Chambers
The EAC is a hybrid court of unique design. It results from an agreement
between a regional organisation – the African Union – and a third country –
Senegal – to trial the crimes committed by Hissène Habré, former Chadian President, for crimes committed in Chad between 1982 and 1990. The Statute of the
EAC mentions that the EAC is created to implement the 2006 African Union’s
Decision.23 In such decision, Senegal was mandated to prosecute and try Habré,
as the AU considered that the crimes that Habré was accused of fell under the
spirit of the Constitutive Act of the African Union. 24 This position evidence a

20 JALLOH, Charles, “The Contribution of the Special Court for Sierra Leone to the Development
of International Law”, African Journal of International and Comparative Law, Vol. 15, No. 2, pp.
165-207, 2007, p. 171 <https://papers.ssrn.com/sol3/papers.cfm?abstract_id=1091096>
21 CARROLL, Caitlin, “Hybrid Tribunals are the Most Effective Structure for Adjudicating International Crimes Occurring Within a Domestic State”, Law School Student Scholarship, 90. 2013, pp.
10 – 11 <https://scholarship.shu.edu/cgi/viewcontent.cgi?article=1090&context=student_scholarship>.
22 NOUWEN, Sarah, “‘Hybrid courts’ The hybrid category of a new type of international crimes
courts”, Utrecht Law Review, vol. 2, No. 2, 2006, pp. 190 – 214, at 190. <https://doi.org/10.18352/
ulr.32 >
23 See “Statute of the Extraordinary African Chambers Within the Courts of Sénégal created to
Prosecute International Crimes Committed in Chad Between 7 June 1982 and 1 December 1990”,
in African Yearbook of International Law, 19 (1), 2011, pp. 443 – 458, available online at https://doi.
org/10.1163/22116176-01900021
24 AU, Assembly/AU/Dec. 127 (VII), §5 (ii).
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consolidation of the Union’s non-indifference policy of the Union, as a more
interventive actor faced the human rights violations.25

3.1. The path until the creation of the Chambers
Habré was president of the Republic of Chad from 1982 to 1990, when he
was removed from power due a military coup d’etat. After this event, the Habré
seek refuge in Senegal, where he lived peacefully for nearly two decades. After
he left the country, a Commission of Inquiry was installed in Chad, mandated to
“investigate, document, and preserve evidence of arbitrary detentions, torture,
killings, and other human rights violations, as well as illegal drug trafficking”26.
The Commission documented nearly 40000 extrajudicial killings committed
during Habré’s Presidency, as well as thousands of political prisoners. Despite
this outcome, only in 1999, seven years after the finding of the Commission of
Inquiry, a lawsuit was brought against Habré in the courts of Senegal, for the
crimes committed during his presidency.27 A year later, a group of survivors living in Belgium filled a petition against Habré.28 This was possible because the
Belgium judicial system applies the Universal Jurisdiction and as the victims
had double citizenship, the court accepted the petition. The investigation found
strong evidences of the crimes Habré was accused of and requested his extradition to Senegal. Senegal denied the extradition of Habré and requested assistance
to the African Union in this matter. The AU’s Assembly decided, in 2006, that
Senegal should trial the former president of Chad.29
In 2007, Senegal adopted new legislation to allow Habré to be trial in Senegalese judicial system, including the domestication of the international crimes
in Senegalese domestic jurisdiction and a constitutional reform in order to trial
retroactively.30 Habré contested this manoeuvre in international arenas, first in
25 GARRIDO, Rui, “African Regional Jurisdiction: How African Union is creating an innovative
regional jurisdiction for International Crimes”, in Portuguese Law Review, volume 4, issue 1, 2020,
p. 124.
26 BODLEY, Anne, TERERA, Sousena Kebede, “The Extraordinary Role of the Extraordinary African Chambers convened to try former Chadian Leader Hissène Habré”, in Africa Law Today, 3,
2013, p. 5.
27 BODLEY, Anne, TERERA, Sousena Kebede, “The Extraordinary Role of the Extraordinary African Chambers …”, cit., p. 4.
28 MAGLIVERAS, Konstantinos, “Fighting Impunity Unsuccessfully in Africa: A critique of the
African Union’s handling of the Hissène Habré affair”, in African Journal of International and Comparative Law, 22 (3), 2014, p. 442 – 443.
29 AFRICAN UNION, Assembly/AU/Dec. 127 (VII), §3.
30 HICKS, Celeste, The Trial of Hisséne Habré. How the Peoples of Chad Brought a Tyrant to Justice,
Zed Books, London, 2018, p. 63.
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the African Court on Human and Peoples’ Rights (AfCHPR) and later in the
ECOWAS Court of Justice (ECJ). The Habré argument was that such legislation
would violate the principle of non-retroactivity of criminal law.31 In 2009, the
AfCHPR declared the case inadmissible, lacking jurisdiction as Senegal had not
recognized competence for the court to receive individual petitions.32 After that
decision, Habré filed a petition in the ECJ. In 2010, the ECJ decided in favour of
Habré, affirming the violation of the mentioned principle, and pointed that the
solution of a hybrid court would be the more suitable to try Habré.33 In the aftermath of that decision, in 2012, it was signed an agreement between the African
Union and the Republic of Senegal for the installation of the internationalised
court within the Senegalese judicial system as well as its Statute.34

3.2. The Jurisdiction of the Extraordinary African Chambers
The Extraordinary African Chamber is vested of jurisdiction to “prosecute and try the person or persons most responsible for crimes and serious
violations of international law, customary international law and international
conventions ratified by Chad, committed in the territory of Chad during the
period from 7 June 1982 to 1 December 1990”.35 This is an unique feature of the
Extraordinary African Chambers, as it is a hybrid court created for the “purpose
of prosecuting another country’s former head of State, in exercise of its obligation to prosecute or extradite”.36
Concerning the crimes, the statute mentions that the EAC have jurisdiction over the crimes of genocide, crimes against humanity, war crimes and
torture.37 It inspired in international law, in particular the Rome Statute, that

31 LEITE, Rodrigo, CABRAL, Rafael, “O Caso Habré e as Possibilidades de Inovação em matéria de
Cortes Regionais Criminais”, in Espaço Jurídico Journal of Law, vol. 19, n. 2, 2018, p. 596.
32 BODLEY, Anne, TERERA, Sousena Kebede, “The Extraordinary Role of the Extraordinary African Chambers …”, cit., p. 6.
33 Høgestøl, Sofie, “The Habré Judgment at the Extraordinary African Chambers: A Singular Victory in the Fight Against Impunity”, in Nordic Journal of Human Rights, volume 34, n. 3, (2016),
147 – 156, at 151.
34 BODLEY, Anne, TERERA, Sousena Kebede, “The Extraordinary Role of the Extraordinary African Chambers …”, cit., p. 7.
35 Article 3 (1), “Statute of the Extraordinary African Chambers…”, cit.
36 BODLEY, Anne, TERERA, Sousena Kebede, “The Extraordinary Role of the Extraordinary African Chambers …”, cit., p. 7.
37 Article 4, “Statute of the Extraordinary African Chambers…”, cit.

108

The Contribution of the Case-Law of International Courts and Tribunals to the Development
of International Law
p.101 - p.112

was also being a practice in other hybrid courts.38 The wording of the crime of
genocide is equal to the same crime in the Rome Statute for the ICC.39 The crime
against humanity includes crimes of sexual nature - such as rape, sexual slavery
or enforced prostitution – murder, extermination, deportation, crime of apartheid, enslavement, enforced disappearances and their consequent summary execution.40 It also included torture and other inhumane acts “intentionally causing
suffering or serious injury to body or to physical or mental health, on political,
racial, national, ethnic, religious or gender groups”.41
The War crimes were also inspired in the Rome Statute, and included serious breaches of the Geneva Conventions of 12th August 1949, such as murder,
torture, inhuman treatments as forced biological experiments or other causing
mental and physical suffering, unjustified destruction of property, compelling
the prisoner of war to serve in the enemy’s forcer or denied him a fair trial, unlawful deportation or taking of hostages.42 Other breaches of the Common article 3 of the Geneva Conventions, and the II Additional Protocol to the Geneva
Conventions, applying in conflict of non-international nature, were also considered as war crimes. The fourth crime of the EAC is torture as an autonomous
crime. 43 As autonomous crime, torture is defined in the same terms as of the
Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (CAT)
Torture was enshrined as any act that intentionally caused pain or suffering with the intention to obtain a confession, or punishment, or intimidation.44
Similar to CAT, no exception circumstances may be invoked to justify the practice of torture. The elements of the autonomous crime of torture are any act that
intentionally caused pain or suffering with the intention to obtain a confession,
or punishment, or intimidation.45 Similar to CAT, no exception circumstances
may be invoked to justify the practice of torture. The inclusion of Torture as an
autonomous crime in the Statute of the EAC is explained because of the Interna38 For example, in the case of the Iraqi High Tribunal. See KHDIR, Rebaz, “A natureza do Supremo
Tribunal Criminal do Iraque: um Tribunal internacional, nacional ou híbrido?”, Sicentia Ivridica,
345, 2017, pp. 363 – 380.
39 This notion was later expanded in the Malabo Protocol of the African Court of Justice and Human
Rights that included rape as a form of genocide. See, GARRIDO, Rui, “African Regional Jurisdiction: …”, Cit., p. 133.
40 Article 6, “Statute of the Extraordinary African Chambers…”, cit.
41 Article 6 g), “Statute of the Extraordinary African Chambers…”, cit.
42 Article 7 (1), “Statute of the Extraordinary African Chambers…”, cit.
43 Article 1 of the Convention Against Torture.
44 Article 8, “Statute of the Extraordinary African Chambers…”, cit.
45 Article 8, “Statute of the Extraordinary African Chambers…”, cit.
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tional Court of Justice (ICJ) decision against Senegal. The ICJ found that Senegal
failed its international commitments for the CAT, and the country had the duty
to try Habré.46

3.3. The importance of the Extraordinary African Chambers for the
African Regional Jurisdiction
In the Judgement of 30th May of 2016, the judges of the EAC declared
Habré guilty of crimes against humanity, war crimes and torture, and sentenced
him to life in prison.47 The Habré case highlights a new trend in the African continent. A regional jurisdiction is consolidating in the African landscape regarding international justice. This also opposes to what some scholar called a regional
application of a universal jurisdiction.48 This regional jurisdiction encompasses
all the international justice initiatives of the African Union, its policies, institutional reforms, and international agreements. This African Regional Jurisdiction
is supported in the States domestic jurisdiction, which dialogue with regional
jurisdiction, both the Courts of Justice of the Regional Economic Communities
(REC), the Malabo Protocol African Court on Human and Peoples’ Rights, and
the hybrid courts of AU’s initiative.49
It is important to take into account that, in the heat of the tension between the African Union and the International Criminal Court that started in
2009 with the indictment of Omar al-Bashir, the AU started a process of reform
its judicial institutions to accommodate international crimes at a regional level,
which lead to the Malabo Protocol in 2014.50 This initiative took advantage of the
discussions, started in the early years of the African Union, to merge the African
Court on Human and Peoples’ Rights and the African Union Court of Justice in
a single court. A Protocol establishing an African Court of Justice and Human
Rights, with two sections – general affairs and human rights – was adopted in

46 GARRIDO, Rui, “African Regional Jurisdiction: How African Union is creating an innovative
regional jurisdiction for International Crimes”, in Portuguese Law Review, volume 4, issue 1, 2020,
p. 123.
47 Extraordinary African Chambers, Ministère Public v Hissein Habré, Judgment of 30th May of 2016.
48 M. Mubiala, ‘Regional v. Universal Jurisdiction in Africa: The Habré Case’, 74 FICHL Policy Brief
Series (2016) 1 – 4, at 1.
49 GARRIDO, Rui, “African Regional Jurisdiction: How African Union is creating an innovative
regional jurisdiction for International Crimes”, in Portuguese Law Review, volume 4, issue 1, 2020,
p. 138.
50 MURITHI, Tim, “The African Union and the International Criminal Court: An Embattled Relationship?”, The Institute for Justice and Reconciliation Police Brief, 8, 2013.
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2008 (Sharm el-Sheik Protocol).51 The rationale for the merger of the two judicial bodies was the financial constraints of the African Union.52 The Sharm
el-Sheik Protocol was received with greater enthusiasm of the African Union,
which encouraged member States to a fast ratification of the text.53 As we mentioned before, the process of merging the AU courts was harnessed by the AU in
the middle of the tension with the ICC. Several amendments were introduced to
the Sharm el-Sheik Protocol, adding of a third section of International Crimes,
which resulted in a new instrument adopted in Malabo, 2014 (Malabo Procol).
In practice, the African Court of Justice and Human Rights was transformed in
an African Criminal Court.54 This complex merged court in of the pillars of the
African Regional Jurisdiction.
The Extraordinary African Chambers of Senegal is another important
piece in that regional jurisdiction and stresses the AU agency in international
justice affairs. The EAC is the result of a political will of AU to deal with important issues regarding mass human rights violations in the African sphere. The
agreement between the African Union – a regional organisation – and Senegal
to trial the crimes committed two decades before and by a former president in
a third country is the proof of the AU attempt to remain a key player in international justice affairs. This was possible because of 1) the will of the AU to retain
the case in African courts; and, 2) the multiple possibilities of the mixed internationalised courts. The experience of the EAC was well succeeded. It depended
on the will of both AU and Senegal, but it shown to be much more attainable that
the creation of a broad AU court, as proposed in the Malabo Protocol.

4. Conclusion
The African Regional Jurisdiction is consolidating in the recent years, as
the African Union calls to itself the obligation to deal with matters of accountability and mass human rights violations, committed in context of armed conflict
or internal turmoil. This initiative denotes a political will of the AU to deal with
51 MUIGAI, Githu, “From the African Court on Human and Peoples’ Rights to the African Court of
Justice and Human Rights”, Manisuli SSENYONJO (ed.), The African Regional Human Rights System. 30 Years after the African charter on Human and Peoples’ Rights, Brill, 2012, p. 279 < https://
doi.org/10.1163/9789004218154_014 >
52 OGWEZZY, Michael, “Challenges and Prospects of the African Court of Justice and Human
Rights”, Jimma University Journal of Law, volume 6, 2014, 2.
53 GARRIDO, Rui, “Pode o Tribunal Africano de Justiça e Direitos Humanos ser uma Solução Africana para Problemas Africanos?” cit., pp. 61 – 61.
54 GARRIDO, Rui, “African Regional Jurisdiction: How African Union is creating an innovative
regional jurisdiction for International Crimes”, in Portuguese Law Review, volume 4, issue 1, 2020,
p. 128.
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African problems and transforming and reshaping its internal mechanisms to
respond to crisis. The tension of the AU with the ICC sparked a robust attitude
of the Union to discuss and reform its judicial institutions and took advantage
of the process of merging the AU Court of Justice and the AU Human Rights
Court. AU leaders redraw the proposed merged court to have jurisdiction over
international crimes, overlapping the jurisdiction of the ICC.
The Extraordinary African Chambers within the courts of Senegal is a
distinctive and decisive step in the consolidation of the African Regional Jurisdiction. This hybrid court, of a regional organisation initiative, was negotiated
to trial a former president for crimes committed under the time he remained in
power. The main contribution of the Habré judgement is Torture codified as a
crime against humanity, as a war crime, as an autonomous crime. The experience
of the EAC its likely to be replicated soon in the African continent, for the time
as the AU remain compromised with fighting against impunity and the accountability for mass human rights violations.
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CHAPTER 9

JURISPRUDENCE AND THE USE
OF SOCIAL MEDIA EVIDENCE IN
INTERNATIONAL CRIMINAL TRIALS

Ann Marie Thake

1. Introduction
In the past decade or so smartphones have become ubiquitous, uniting a
phone, a camera, a video and voice recorder and an internet-enabled computer
into one palm-sized device. Along with smartphones, internet and social media
use has been rising steadily. By the start of April 2019 internet users worldwide
amounted to an overall total of 4.437 billion people while 3.5 billion, or roughly
45% of the world population, are social media users.1 On average more than 500
million tweets are shared on Twitter per day, while more than six billion hours of
videos are watched on You Tube every month.2
Current jurisprudence on the use of social media evidence is sparse, undoubtedly because it is a relatively recent phenomenon. However, it is undeniable
that social media evidence use in criminal trials will only continue growing. In
fact, in the Al-Werfalli case the OTP has relied on videos posted on social media
as evidence of the crimes it alleges Al-Werfalli is responsible for, and the ICC con-

1

S. Kemp, ‘The State of Digital in April 2019: All The Numbers You Need to Know” (25 April 2019)
<https://wearesocial.com/blog/2019/04/the-state-of-digital-in-april-2019-all-the-numbers-youneed-to-know> [last accessed: 22 July 2019].

2 I. Awan, ‘Cyber-Extremism: Isis and the Power of Social Media, Society, 54:2 (2017) 139.
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sidered these videos to be sufficient evidence to issue an arrest warrant.3 There is
thereforean urgency to examine issues surrounding its admissibility and evidentiary weight in criminal proceedings. This paper seeks to examine what norms
can be extracted from existing jurisprudence on the law of evidence of international criminal courts and tribunals which would be applicable to social media
evidence, in order to evaluate how such evidence might be assessed and used by
the courts. It will evaluate the potential for admissibility and use of social media
evidence in international criminal proceedings on the basis of currently existing
jurisprudence on evidentiary matters, while discussing examples of how social
media evidence is already being used at the International Criminal Court4. In so
doing, it seeks to show that notwithstanding the novelty of social media evidence,
there is already a wealth of jurisprudence that offers significance guidance relative
to its admissibility and use.

2. Using social media evidence: lessons learned from jurisprudence on evidentiary matters
It has been argued that both law and jurisprudence place in-court oral
witness testimony at the centre of the proceedings at the ICC.5 However, there
is no statutory limit on the type of evidence that the parties may submit to the
Court for consideration. The Trial Chamber of the ICC in fact disagreed with the
Prosecution’s argument that witness testimony has a higher probative value than
other types of evidence, holding that the determination of the probative value of
any piece of evidence submitted is to be made by the Court, because “…article 69
of the Statute and rule 63 of the Rules provide for the principle of free assessment
of evidence.”6 Judge Steiner observed that it is not uncommon in international
criminal proceedings to rely heavily on documentary evidence, and that at the
ICTY and ICTR, the more access the Prosecution had to documentary evidence
3 ICC, The Prosecutor v. Mahmoud Mustafa Busayf Al-Werfalli, Case No. ICC-01/11-01/17, Warrant
of Arrest (15 August 2017) par. 11-22. A second arrest warrant was issued in July 2019 based on
more social media evidence of other killings: ICC, The Prosecutor v. Al-Werfalli, Case No. ICC01/11-01/17, Second Warrant of Arrest (July 4, 2018).
4 Hereinafter: “ICC”.
5

International Bar Association, ‘Evidence Matters in ICC Trials: An International Bar Association International Criminal Court & International Criminal Law Programme report providing a
comparative perspective on selected evidence matters of current importance in ICC trial practice’
(August 2016) 19.

6 ICC, The Prosecutor v. Germain Katanga and Mathieu Ngudjolo Cgui, Case No. ICC-01/04-01/07,
Decision on Evidentiary Scope of the Confirmation Hearing, Preventative Relocation and Disclosure under Article 67(2) of the Statute and Rule 77 of the Rules (21 April 2008) 74; ICC, The Prosecutor v. William Samoei Ruto et al., Case. No. ICC-01/09-01/11, Decision on the Confirmation of
Charges Pursuant to Article 61(7)(a) and (b) of the Rome Statute (23 January 2012) par. 66.
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and audio and video evidence, the less weight was placed on evidence given by
witnesses.7 Diversification of evidence in proceedings at the ICC have in fact been
part of the OTP’s plan since 2012, partly due to problems with witness testimony such as witness intimidation, while in its 2016-2018 Strategic Plan the OTP
noted that it has invested in internal expertise to conduct cyber-investigations,
including online investigations.8 It can consequently be reasonably established
that there is no statutory or jurisprudential bar to the use of social media evidence
in international criminal proceedings and that therefore social media evidence
may be submitted by the parties and admitted into the proceedings, provided
that it satisfies the requirements for admissibility established in the law and by
jurisprudence.
The rules on admissibility of evidence in international criminal law are
inspired by the civil law tradition, which favours the admission of most, if not all,
evidence tendered by the parties to criminal proceedings, leaving it for the court
to determine issues such as weight and probative value upon the final verdict
on the merits.9 This contrasts with the common law tradition which favours express exclusionary rules set out in the law, excluding the possibility, on specified
grounds, that certain pieces of evidence are taken into any consideration whatsoever by the court in its final determination on the merits. The adoption of the
civil law tradition in international criminal law is considered to be based on the
idea that, just like in civil law systems, it is not juries of lay-persons that decide on
the guilt or innocence of the accused, but panels of professionally-trained judges
who are therefore presumed to be able to objectively determine the weight and
probative value of the evidence before them and discount irrelevant, unreliable
or prejudicial evidence without being swayed by it in their judgement.10 Admissibility of evidence in international criminal proceedings is consequently char-

7 Katanga, ibid., par. 75 - 76.
8 International Bar Association, see above note 33, 21.
9

ICC, The Prosecutor v. Jean Pierre Bemba Gombo, Case No. ICC-01/05-01/08, Decision on the
admission into evidence of materials contained in the prosecution’s list of evidence (19 November
2010) par. 17: “The Majority recalls the drafting history and the compromise reached at the Rome
Conference as to the governing principles for assessing relevance or admissibility of evidence.
The compromise was to eschew generally the technical formalities of the common law system of
admissibility of evidence in favour of the flexibility of the civil law system, provided that the Court
has discretion to rule on the relevance or admissibility of any piece of evidence.” See also ICTY,
The Prosecutor v. Sanovic, Case No. IT-01-47-T, Decision on the Admissibility of Documents of
the Defense of Enver Hadzihasanovic (22 June 2005) par. 14.

10 M. Klamberg, Commentary on the Law of the International Criminal Court (Torkel Opsahl Academic EPublisher, 2017) 532.
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acterised by broad judicial discretion,11 considered to be necessary in light of the
nature of the cases that are brought before them.12 This holds true for the majority
of international criminal tribunals, where as a general rule the practice is to “…
let most if not all the evidence in, and rely on the fact finder to separate the wheat
from the chaff later.”13
At the ICTY and ICTR, the tribunals are empowered by the Rules of Procedure and Evidence to admit any relevant evidence deemed to have probative
value and to “…exclude evidence if its probative value is substantially outweighed
by the need to ensure a fair trial.”14 The Rules also provide for the inadmissibility
of evidence “…if obtained by methods which cast substantial doubt on its reliability or its admission is antithetical to, and would serious damage the integrity
of the proceedings.”15 In line with the civil law tradition, there is a low threshold
for admissibility, with evidence needing to satisfy only “minimum standards of
relevance and reliability” in order to be admitted.16 At the Extraordinary Chambers in the Courts of Cambodia evidence is admissible unless provided otherwise, with the Chambers being by law allowed to reject evidence deemed to be
irrelevant or repetitious,17 while at the Special Court for Sierra Leone there is no
explicit requirement for evidence to have probative value for it to be admitted.18
The test developed by the Trial Chamber in Lubanga for establishing admissibility
of evidence at the ICC is a three-prong one. In order to admit evidence submitted
by a party, the Court needs to be satisfied that it is prima facie relevant, that it has
probative value and, where necessary, weigh the probative value against its prejudicial effect to the accused.19
Evaluations of the probative value of evidence, and the balancing exercise
carried out between probative value and prejudice to the accused remain relevant
11 ICTY, Prosecutor v. Zlatko Alexovski, Case. No. It-95-14/1, Decision on Prosecutor’s Appeal on Admissibility of Evidence (16 February 1999) par. 19; ICC, The Prosecutor v. Lubanga Dyilo, Case No.
ICC-01/04-01/06-1399-Corr, Corrigendum to Decision on the admissibility of four documents
(20 January 2011) par. 24; ICC, The Prosecutor v. Germain Katanga, Case No.ICC-01/04-01/07,
Judgment pursuant to article 74 of the Statute (7 March 2014) par. 88.
12 Lubanga, ibid., par. 24.
13 K. O’Neill et al, ‘New Wine in Old Wineskins? New problems in the use of electronic evidence in
Human Rights investigations and prosecutions’ (Rapoport Centre, 2011) 11.
14 ICTY, Rules of Procedure and Evidence as amended on 22 May 2013 (IT/32/Rev. 49) Rule 89.
15 Ibid., Rule 95.
16 ICTY, Prosecutor v, Radoslav Brdanin and Momir Talic, Case No. IT-99-36-T, Order on the Standards Governing the Admission of Evidence (15 February 2002) par. 14;
17 ECCC, Internal Rules (Rev.7) as revised on 23 February 2011, Rule 87.
18 SCSL, Rules of Procedure and Evidence as amended on 30 November 2018, Rule 89 (C).
19 Lubanga, see above note 39, par. 27 - 31.
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considerations even at the stage of determination of the merits of the case, at
which point a full assessment can be made in light of all the evidence submitted
by the parties. In other words, having evidence admitting into the proceedings is
only the first hurdle since not all admitted evidence will automatically become the
basis upon which the Court decides the charges against the accused. 20 The crucial
issue in international criminal proceedings is therefore the evidentiary weight
given by the Court to the evidence,21 rather than its admissibility.
Admissibility of evidence at the ICC may be assessed at any point during
the trial and not necessarily when the evidence is submitted by the parties.22 The
Chamber is always obliged however to rule on the relevance, probative value and
potential prejudice of each item of evidence, irrespective of whether it decides to
make such determination when the evidence is submitted, during the trial or in
the final determination of the guilt or innocence of the accused.23 The preference
tends to be to assess probative value and potential prejudicial effect to the accused
during the determination of the merits since the ICC adopts a holistic approach
to the evaluation of evidence in the sense that evidence is not assessed singularly
but rather in light of all the evidence adduced at trial.24
Below, the paper shall be discussing the three factors of relevance, probative value and potential prejudicial effect to the accused in light of the particular
challenges that social media evidence may pose. Each issue shall be discussed in
the context of existing jurisprudence to highlight how this may offer solutions
and shed light on best practices for the use of social media evidence. The main
issues discussed will concern proof of relevance, authenticity and reliability, prior
recorded testimony, anonymous sources and hearsay evidence.

2.1. Relevance
The Trial Chamber has held that evidence will be relevant if “it relates to
the matters that are properly to be considered by the Chamber in its investigation
of the charges against the accused and its consideration of the views and concerns
20 Brdanin and Talic, see above note 44, par. 14; ICTY, Prosecutor v. Ljube Boškoski & Johan Tarčulovski, Case No. IT-04-82, Trial Judgement (10 July 2008) par. 10.
21 K. O’Neill et al, see above note 41, 3.
22 ICC, The Prosecutor v. Jean-Pierre Bemba Gombo, Case No. ICC-01/05-01/08, Judgment on the
appeals of Mr Jean-Pierre Bemba Gombo and the Prosecutor against the decision of Trial Chamber III entitled “Decision on the admission into evidence of materials contained in the prosecution’s list of evidence” (3 May 2011) par. 37.
23 Id.
24 ICC, The Prosecutor v. Mathieu Ngudjolo, Case No. ICC-01/04-02/12, Judgment pursuant to article 75 of the Statute (18 December 2012) par. 45.
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of participating victims.”25 What the Court is looking for are indicia of prima facie
relevance, that is, whether on the face of it it appears that there is a rational nexus
between the evidence submitted and the charges brought against the accused.26
Whether a piece of evidence is deemed to be relevant depends entirely on the
purpose for which it is being adduced, and it is up to the party submitting the
evidence to show to the Court how that evidence can prove or disprove a particular material fact if the purpose is not immediately apparent. As explained by
the Trial Chamber in Katanga “[i]f the evidence tendered makes the existence of
a fact at issue more or less probable, it is relevant. Whether or not this is the case
depends on the purpose for which the evidence is adduced.”27 In Kupreškić for
instance, the Trial Chamber deemed inadmissible evidence which the defence
sought to adduce to prove a tu quoque defence, finding that it was irrelevant to
the allegations made in the indictment since such a defence was not applicable to
the charges against the accused and consequently could not prove or disprove the
accusations.28 However, the very fact itself that certain photographs or videos are
uploaded to social media may in itself be considered relevant to the Court. For
instance, in its decision to issue an arrest warrant against Al-Werfalli, the ICC
considered that “[t]he posting on social media of the videos depicting the executions, and the frequency and particular cruelty with which they are carried out
satisfy the Chamber that Mr Al-Werfalli is unlikely to cooperate with a summons
to appear, within the meaning of article 58(7) of the Statute.”29
Showing the relevance of digital evidence is not always straightforward.
Metadata or mobile telephone communications data for instance would require a
tech-expert to explain to the court what the data actually shows before the court
can reach any conclusions regarding its relevance. Social media evidence is not
generally afflicted by the same problem, since content is usually in the form of
audio or video recordings, photographs or written statements and as such its relevance can be assessed without the need for expert assistance.
25 Lubanga, Corrigendum to Decision on the admissibility of four documents, par. 27.
26 See for example ICTY, Prosecutor v. Milutinović et al, Case No. IT-05-87-T, Judgment (26 February 2009) par. 36; ICC, The Prosecutor v. Jean-Pierre Bemba Gombo, Case. No. ICC-01/05-01/08,
Decision Pursuant to Article 61(7)(a) and (b) of the Rome Statute on the Charges of the Prosecutor Against Jean-Pierre Bemba Gombo (15 June 2009) par. 41; ICC, The Prosecutor v. William
Samoei Ruto et al., Case. No. ICC-01/09-01/11, Decision on the Confirmation of Charges Pursuant to Article 61(7)(a) and (b) of the Rome Statute (23 January 2012) par. 66.
27 ICC, The Prosecutor v. Germain Katanga and Mathieu Ngudjolo Cgui, Case No. ICC-01/04-01/07,
Decision on the Bar Table Motion of the Defence of Germain Katanga (21 October 2011) par. 16.
28 ICTY, Prosecutor v. Kupreškić et al, Case No. IT-95-16-T, Decision on Evidence of the Good Character of the Accused and the Defence of Tu Quoque (17 February 1999)
29 ICC, The Prosecutor v. Al-Werfalli, Case No. ICC-01/11-01/17, Second Warrant of Arrest (July 4,
2018), par. 29.
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However, this does not necessarily mean that relevance will never be an
issue with audio-visual evidence found on social media. Problems regarding relevance of social media evidence may arise particularly when the evidence is divorced from its source, that is its author is not produced to explain the context of
the particular piece of evidence that has been submitted by the party. An example
of this can be seen in the Al-Senussi admissibility decision. In these proceedings,
the Defence referred to Facebook pages and You Tube videos that it claimed were
evidence that the Deputy Prosecutor assigned to Al-Senussi’s case in Libya had
been abducted and abused by militia groups in May 2013, in order to show that
Libya is unable to genuinely carry out proceedings against Al-Senussi. Libya contended that these posts and videos were “unsubstantiated and unverified” and
also that they contained no suggestion that the Deputy Prosecutor’s abduction
was related to his work in the Al-Senussi case or within the Attorney General’s
office in general.30 The Pre-Trial Chamber found that on the information in its
possession it was unable to determine that the abduction or arrest of the Deputy
Prosecutor was related to his involvement in the proceedings against Al-Senussi
and therefore gave no further consideration to this evidence.31 This decision clearly shows that while audio-visual evidence may clearly show a particular fact, in
this particular case the abduction of the Deputy Prosecutor in Al-Senussi’s case,
it does not necessarily mean that the evidence can be considered relevant without
being bolstered by other evidence that gives it context and rationally links it to the
material facts under examination. In Lubanga, the Trial Chamber relied on a video which the Prosecution claimed to prove that children under the age of fifteen
were part of Lubanga’s armed group and that he was aware of this. In this case the
Prosecution produced a witness to testify about the contents of the video. In light
of this testimony, and the other evidence presented during the proceedings, the
Trial Chamber concluded that there was sufficient evidence to convict Lubanga of
the crime of enlistment, conscription and use of child soldiers.32
Consequently, when submitting social media evidence, the party adducing it into evidence needs to be mindful about whether the evidence on its own
appears relevant to the proceedings, or whether other contextualising evidence is
needed to show its relevance in order to ensure its admissibility and subsequent
use in the proceedings, especially when the author of the evidence will not be
produced as a witness to explain what the evidence purports to show.
30 ICC, Situation in Libya, No. ICC-01/11-01/11, Decision on the admissibility of the case against
Abdullah Al-Senussi (11 October 2013) par. 274.
31 Ibid., par. 275.
32 ICC, The Prosecutor v. Lubanga Dyilo, Case. No. ICC-01/04-01/06, Trial Judgement (13 March
2012) 254. Note however that Judge Anita Usacka dissented from the reasoning of the majority
and held that she would have acquitted the accused because she considered that the Trial Chamber
overly relied on indirect evidence only.
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2.2. Probative Value
The Trial Chamber held in Lubanga that there are innumerable factors
which are relevant to determine the probative value of evidence. Two key considerations when determining probative value are the authenticity, reliability and
credibility of the evidence. These are particular crucial with regards to social media evidence, as may be seen by the objections that have so far been raised when
social media evidence was relied on in international criminal proceedings.
Authentication and reliability are distinct issues, although the former is
a component of the latter. A document which is found to be authentic will not
automatically also be considered to be reliable,33 although conversely, once found
to not be authentic it is highly unlikely that a document can be considered to
be reliable and have sufficient probative value to be used in the determination
of the merits. From a study of available jurisprudence it appears that questions
regarding the authenticity of a document will not be enough for that document
to be excluded since “…neither absolute proof of authenticity nor a high showing
of reliability is a precondition to admissibility.”34 What is required at this stage is
simply that there exist sufficient indicia of reliability to make out a prima facie
case,35 although the document’s admission into evidence does not constitute a
binding decision as to its reliability or trustworthiness, since these are assessed
at a later stage when the Court assesses the weight that is to be given to the evidence.36 As stated by the Appeal Chamber of the ICTY “[t]o require absolute
proof of authenticity before it could be admitted would be to require a far more
stringent test than the standard envisioned by Sub-Rule 89 (C).”37
Establishing the authenticity of social media evidence is more challenging
when the author of the evidence is not produced to testify and confirm its authenticity. This will not mean however that social media evidence divorced from
its source will be automatically discarded. Authenticating social media evidence
poses additional challenges because metadata about the time and place when it
was created can be manipulated or even altogether removed by some social media
platforms.38 While in Bemba Gombo, the Trial Chamber held that in-court authentication of video-recordings is not a sine qua non requirement for establish33 Ibid., par. 109.
34 K. O’Neill et al, see above note 41, 11-12.
35 ICTY, Prosecutor v. Delalic et al, Case No. IT-96-21, Decision on Application of Defendant Zejnil
Delalic for Leave to Appeal Against the Decision of the Trial Chamber on, 19 January 1998 on the
Admissibility of Evidence (4 March 1998) par. 17.
36 ICTR, Pauline Nyiramashuko v. The Prosecutor, Case No. ICTR-98-42-AR73.2, Decision on Pauline Nyiramashuko’s Appeal on the Admissibility of Evidence, par. 7.
37 Delalic et al, see above note 62, par. 20.
38 International Bar Association, see above note, 26-27.
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ing authenticity, since it is “…but one factor for the Chamber to consider when
determining an item’s authenticity and probative value,”39 the existence of external factors that corroborate the digital evidence in question appears to crucial.40
Once it is ascertained that a document is authentic the Court will assess
the reliability of the evidence. Reliability is a key consideration not only at the
determination of admissibility of evidence stage, but also at the final determination of the guilt or innocence of the accused since the Court’s determination
of reliability of the evidence will have a direct bearing on the weight given to the
evidence by the Court. The more reliable the Court finds the evidence to be, the
more weight it can give to it. Citing the ICTY in Aleksovksi, the Trial Chamber of
the International Criminal Court held that indicia of reliability include whether
the evidence is “voluntary, truthful and trustworthy.”41 These indicia of reliability
are assessed broadly, taking into consideration the contents of the document, its
provenance, the document’s author when it is known and their role in the events,
the chain of custody of the document from the time of creation till the time of
submission and any other relevant material.42
Provenance and chain of custody strongly influence the degree of weight
that is given to evidence. This can be seen not only through the e-Court Protocol
developed by the ICC43 but also by the jurisprudence on the matter. However,
neither gaps in the chain of custody nor the fact that the author of the evidence
does not testify at trial will automatically render the evidence inadmissible or
lead the Court to discard it. This is because, as stated in Lubanga “nothing in the
Statute or the Rules expressly states that the absence of information about the
chain of custody…affects the admissibility or probative value of the Prosecution
evidence.”44 Accordingly, the party impugning the evidence would need to address specific items and provide reasons for its objection that create reasonable

39 ICC, The Prosecutor v. Jean-Pierre Bemba Gombo, Case No. ICC-01/05-01/08, Decision on Prosecution’s Application for Admission of Materials into Evidence Pursuant to Article 64(9) of the
Rome Statute (8 October 2012) par. 9.
40 See for instance, ICTY, Prosecutor v. Galic, Case No. IT-98-29-AR73.2, Appeal Judgment (30
November 2006) 549; ICTR, Prosecutor v. Bagosora, Case No. ICTR-98-41-T, Trial Judgment (8
December 2008) par. 2029-31; ICTR, Prosecutor v. Karemera et al, Case No. ICTR-98-44-T, Judgment (2 February 2012) par. 169 – 173.
41 Lubanga, see above note 39.
42 Lubanga, see above note 59; The Prosecutor v. Germain Katanga, Case No.ICC-01/04-01/07, Judgment pursuant to article 74 of the Statute (7 March 2014) par. 91.
43 See for example, ICC, The Prosecutor v. Callixte Mbarushimana, Case No. ICC-01/04-01/10, Decision Amending the e-Court Protocol (28 April 2011) 4.
44 ICC, The Prosecutor v. Lubanga Dyilo, Case No. ICC-01/04-01/06, Decision on the Confirmation
of Charges (29 January 2007) par. 96.
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doubt regarding the authenticity of the evidence.45 In fact, proof of provenance of
a piece of evidence has been accepted even from individuals who did not actually
create the evidence themselves, showing that knowing the identity of the person
who created the particular image or video is not always necessarily required in
order for the evidence to have probative value and be given weight by the Court
in the final determination of the case.46
Even though pursuant to Rule 63(3) of the ICC RPE there is no legal requirement of corroboration47 strong corroboration of social media evidence can
be instrumental in obtaining a favourable determination on its probative value
when its source or provenance are unclear.48 Authentication of social media evidence may be made by means of expert testimony, which would establish internal
indicators as to its authenticity and reliability by ascertaining that the evidence
has not been fabricated or tampered with. This is particularly useful when the
evidence is divorced from its source who was not produced as a witness to testify in court and confirm the authenticity of the evidence. Scientific evidence has
been considered to be objective irrespective of whether the expert furnishing it
was appointed only by one of the parties or by the Court,49 and may therefore
prove crucial in bolstering the probative value of social media evidence. Further
strengthening the weight that may be given to social media evidence by the Court
would be the corroboration of the evidence through external indicators. This can
done either by producing the author of the evidence to testify about its creation
and explain its contents and context when the author is known or through other
evidence that has been admitted into the proceedings which may buttress that
particular piece of social media evidence in order to increase the likelihood that
the evidence will be admitted into the proceedings and given due weight by the
Court.
Different considerations might be at play however if the social media evidence in particular is a statement made by the accused or by any other individual
which is relevant to the material facts of the case. Since such a statement would
45 Id.
46 ICTY, Prosecutor v. Zdravko Tolimir, Case. No. IT-05-88/2-T, Judgment (12 December 2012) par.
67 – 70. Note though that the ICTR excluded evidence which was not accompanied by its author’s
testimony: ICTR, Prosecutor v. Renzaho, Case No. ICTR-97-31-T, Judgment and Sentence (14 July
2009) par. 841.
47 Lubanga, see above note 59, par. 110.
48 See for instance the determination by the ICTY Trial Chamber that the lack of information as to
the origin manner of creation and editing and information how to interpret of images submitted
by the Prosecution did not impair their credibility: Tolimir, see above note 73, par. 70. See also,
ICTY, Prosecutor v. Milutinovic et al, Case. No. IT-05-87-T, Judgment (26 February 2009) par. 545;
ICTY, Prosecutor v. Brdanin, Case No. It-99-36-T, Judgment (1 September 2004) par. 34.
49 Katanga, see above note 69, par. 94.
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have been made out of court and would not have been made under oath it could
be held to be hearsay evidence.50 Contrary to the situation in common law systems, hearsay evidence is not automatically inadmissible in international criminal law. 51 In fact, it appears to be settled jurisprudence that hearsay evidence is
admissible in international criminal proceedings, with the main issue regarding
such evidence being the weight that can be given to it by the Court in its determination of the merits, based on considerations specific to that particular case.52 As
confirmed by the Appeals Chamber in Ngudjolo Chui, the “fact that evidence is
hearsay does not necessarily deprive it of probative value, but does indicate that
the weight or probative value afforded to it may be less, ‘although even this will
depend upon the infinitely variable circumstances which surround hearsay evidence’.”53 The factors which are to be taken into account when assessing hearsay
evidence have been indicated by the Trial Chamber of the ICTY as being, whether the statement was given under oath, if it was subject to cross-examination, if
the person making the statement has knowledge of its contents first hand, how
close to the events the statement was made and whether there is corroborating
evidence. However, even if admitted into evidence hearsay evidence has less probative value than direct testimony, and is more commonly used to corroborate
other evidence as opposed to being used as direct evidence itself.54
Statements made on social media might be relevant to cases before international criminal courts and tribunals because they may offer relevant evidence
of crucial contextual elements of crimes. In the Request for authorisation of an
investigation in the situation of Bangladesh/Myanmar for instance, statements
50 C. Safferling, International Criminal Procedure (OUP, 2012) 495-96.
51 See for instance, ICC, The Prosecutor v. Germain Katanga and Mathieu Ngudjolo, Case No. ICC01/04-01/07, Decision on the Confirmation of Charges (30 September 2008) par. 137.
52 ICTY, Prosecutor v. Zlatko Aleksovski, Case No. ITG95G14/1GAR73, Decision on Prosecutor’s
Appeal on Admissibility of Evidence (16 February 1999) par. 15; SPSC, The Prosecutor v. Jose
Cardoso, Case No. SPSC 4c/2001, Judgment (5 April 2003) par. 296; ICTR, Prosecutor v. Georges
Anderson Nderubumwe Rutaganda, Case No. ICTRG96G3GA, Judgement (26 May 2003) par. 34;
ICTR, Prosecutor v. Ferdinand Nahimana et al, Case No. ICTRG99G52GA, Appeal Judgement
(28 November 2007) par. 509; ICTR, The Prosecutor v. Callixte Kalimanzira, Case No. ICTRG05G88GA, Appeal Judgement (20 October 2010) par. 96; ICTR, Prosecutor v. Théoneste Bagosora
and Anatole Nsengiyumva, Case No. ICTRG98G41GA, Appeals Judgement (14 December 2011);
ICTY, Prosecutor v. Milan Lukic and Sredoje Lukic, Case No. ITG9832/1GA, Appeal Judgement
(4 December 2012) par. 303, 387; ICTY, The Prosecutor v. Vujadin Popovic et al., Case No. ITG0588GA, Appeal Judgement (30 January 2015) par. 1307; Katanga, see above note 69, par. 90.
53 ICC, The Prosecutor v. Mathieu Ngudjolo Chui, Case No. ICC-01/04-02/12 A, Judgment pursuant
to article 74 of the Statute (7 April 2015) par. 226.
54 ICC, The Prosecutor v. Jean-Pierre Bemba Gombo, Case No. ICC-01/05-01/08, Decision Pursuant
to Article 61(7)(a) and (b) of the Rome Statute on Charges of the Prosecutor Against Jean-Pierre
Bemba Gombo (15 June 2009) par. 51; Katanga and Ngudjolo, see above note 78, par. 139-40.
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posted on social media are being indicated by the Prosecutor as evidence of the
discriminatory intent against the Rohingyas and that the crimes were perpetrated
in pursuance of a State policy. 55 It is yet to be seen what probative value they will
be given by the Court. If the authors of the posts in question are produced in
court and confirm the contents of their statements on oath before the Court, the
reliability of these pieces of evidence statements should not be an issue. However,
without the sworn testimony of their authors, they may still be considered to have
probative value by the Court, depending on the existence and amount of corroborating evidence that would have been admitted into the record.

3. Potential Prejudicial Effect
The phrase prejudice to the accused may be somewhat of a misnomer,
because strictly speaking any incriminating evidence against the accused can be
considered to be prejudicial to them. What is truly meant by prejudice to the accused however is not whether the evidence is incriminating but rather whether its
admission into the proceedings or its use as the basis, even if partial, for a finding
of guilt, is unfair to the accused.56 Evidence which is prejudicial to the accused is
not automatically excluded from the proceedings. Once it is established that the
evidence is prejudicial to the accused, the Court will then balance probative value
against prejudice, and the evidence will only be excluded or discarded from consideration if the prejudice caused to the accused outweighs the probative value of
the evidence therefore making it unfair to the accused to admit it.57 In a situation
where the evidence has “slight or minimal” probative value, it has been held that
it would be unfair to admit the evidence into the record and use it in the determination of guilt or innocence of the accused.58
Balancing probative value with potential prejudicial effect is likely to be
a major consideration when social media evidence is used by the Prosecution
due to the various challenges that social media evidence presents with regards
to probative value. However, proper corroboration of social media evidence will
go a long way in ensuring that its probative value will not be outweighed by the
potential prejudicial effect that its use might cause the accused. A case in point
here is Ntaganda, where the Trial Chamber considered that any prejudice arising
from the Defence’s inability to cross-examine the witness were outweighed by its

55 Situation in The People’s Republic of Bangladesh/Republic of the Union of Myanmar, see above
note 18, par. 175-76, 194, 199.
56 Lubanga, see above note 39, 31.
57 Ibid., 32.
58 Ibid., 31.
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probative value because the evidence “corroborates, and is corroborated by, the
evidence of other witnesses who have testified and were cross-examined.”59

4. Conclusion
It is an undisputable truth that the use of social media evidence in international criminal proceedings is set to increase. Due to this there is an urgency to
determine if and how it may be used by the parties. While jurisprudence specifically related to social media evidence is necessarily scant, general jurisprudence
on evidentiary issues may be helpful in establishing best practices for the use of
social media evidence in court. Especially since the law of evidence in international criminal law is characterised by broad judicial discretion, jurisprudence is
a significant source of law in this field since the law creates only broad boundaries, while specific regulation is left up to the courts to determine on a case by
case basis. However, in the field of criminal law legal certainty is a fundamental
right of the accused and therefore clarity and consistency in jurisprudence is an
overarching prerequisite for the legality of every judgement given by the courts.
While the sources of social media evidence and its sheer volume are a novelty, the types of evidence that it makes available are not and therefore the existing jurisprudence of international criminal courts and tribunals sheds important
light on its admissibility and the weight that it might be given by the courts. From
a study of this jurisprudence it appears that the flexible nature of evidentiary rules
in international criminal law favours the use of social media evidence and makes
proper accommodation for its particular nature. However proper corroboration
of social media evidence appears to be crucial in ensuring that it will be considered admissible and carry sufficient weight. Existing jurisprudence suggests that
social media evidence alone, especially if the authors of the evidence are not identified and do not testify, will not be enough to secure convictions. This is a natural
and possibly healthy consequence of the high threshold of certainty required by
criminal law to enter a conviction against the accused.

59 ICC, The Prosecutor v. Bosco Ntaganda, Case No. ICC-01/04-02/06, Public redacted version of
“Prosecution’s application under rule 68(2)(c) to admit the prior recorded testimony and related
documents of Prosecution Witness P-0016”, 22 December 2016, ICC-01/04-02/06-1698-Conf (9
March 2017) par. 37.
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This e-book comprehends the written versions of the presentations made
in the ILA Conference that took place in University of Minho (Braga, Portugal),
at September 19-20, 2019. The general topic of Conference was The Contribution
of the Case-Law of International Courts and Tribunals to the Development of International Law, which the ILA believes is a fundamental topic in the context of
international law.
Case-Law is often fundamental to determine the precise meaning of some
of the rules found in treaties, either when they are not clear or lead to different interpretations depending on the official language used to draft the treaty.
We may mention, as an example, the discussion on the effect of the provisional
measures foreseen in article 41 of the Statute of International Court of Justice.
Although, in our opinion, the Court had the opportunity to clarify this question much before it did, it was the Court who ended the debate, concluding,
in LaGrand case (Germany v. United States) 2001, that “orders on provisional
measures under Article 41 have binding effect” (§ 109).
There are other situations where, due to the difficulty to achieve a consensual wording, diplomatic compromises are made during negotiations thus
creating rules that are known to raise problems of interpretation. Acknowledging those difficulties, the very same treaty establishes a particular court as the
organ responsible for stating the correct interpretation of that rule in cases where
hermeneutical disputes arise. That is clearly the case of the jus cogens notion
established in article 53 of Vienna Convention on the Law of Treaties (1969).
Accordingly, Article 66.ºa) establishes the competence of International Court of
Justice, under certain requisites, to settle the disputes concerning the application
or the interpretation of norms referring to jus cogens (articles 53 and 64 of that
Convention).

1

Assistant Professor with Aggregation of University of Minho School of Law.
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Finally, there are some matters that are not specifically ruled by treaties
but, nevertheless, if an international court has jurisdiction over the case brought
to it and there is legal relevance, it must decide and fill the gap.
Even in the absence of such situations, it is always important to know the
interpretation of international courts in relevant matters of international law.
Although generally the biding force of a judgment is directed only to the parties
in the case, the opinion of the international courts is always relevant (particularly, on controversial subjects) and evoked by different authors in support of their
thesis, or eventually to contest the conclusions of the Court. And this is true even
on non-binding pronouncements of international courts, such as advisory opinions. In this sense, we may think on the thousands pages that have been written
on International Court of Justice advisory opinion on Legality on the Threat or
Use of Nuclear Weapons (1996).
All the above supports the idea that the relevance of case-law of the
international courts is not restricted to its function as a means of dispute resolution that arises under their jurisdiction.
Taking into account all those aspects, we believe that this book will
raise awareness about international case-law, especially since it covers the functioning and jurisprudence of courts with an international dimension that are
little known (or eventually unknown) of the public, namely the Extraordinary
African Chambers within the Courts of Senegal.

128

TITLE
The Contribution of the Case-Law of International Courts and Tribunals to the Development of International Law
SCIENTIFIC COMMISSION
Patrícia Galvão Teles, Manuel de Almeida Ribeiro e Maria de Assunção do Vale Pereira
EXECUTIVE COORDINATION
Maria de Assunção do Vale Pereira
AUTHORS
Alice Lopes Fabris | Ann Marie Thake | Dana Farraj | Erkan Akdogan | Pareemala D. Mauree
Riaan Eksteen | Rui Garrido | Tatsuya Abe | Thamil V. Ananthavinayagan
DATE
April 2022
EDITOR
Sociedade Portuguesa de Direito Internacional
ISBN
978-989-99693-1-5

